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CAPITAL:- CREATOR OF THE ARSENAL 
OF DEMOCRACY 


On Telling Why Capital Earns A Return 


Editorial 


1 HE basic question about Private Capitalism, in the public mind, has 
become not only how much return capital should receive; it has also 
become “Why should capital receive a return?” Many social reformers, 
government officials, and labor union leaders apparently assume that 
capital is like Topsy—that it just grows. But the fact is that people must 
abstain from consuming all that their current incomes can buy in order 
to accumulate the savings which are a prerequisite for the creation and 
acquisition of the plants, machines and equipment which represent our 
industrial capital. It has been truly observed that the poorest countries 
are those which are capital poor, whatever the cause. 

It does not seem generally enough appreciated that America could not have 
been the Arsenal of Democracy had it not been for private savings invested in the 
building of our great productive plants. We would have had to fight with bare 
hands—or build our war machine under Dictatorship. For personal victory in 
peacetime, too, it is this capital which gives all industrial and transportation jobs 
and increases a worker’s productivity. Only by dramatizing the personal and 
social value of capital (as saved labor of the past) can we assure a fair reward to 
these tools of the modern draftsman, and a continuance of healthy private enter- 
prise. 

One of our major tasks today is to show what capital contributes—to workers, 
to customers, to society—to justify its share of the production pie. It is not 
enough to show that capital’s share of the pie is a small one, because that does not 
answer the question, Why any share at all? What can industry do to answer this 
latter question to the satisfaction of labor and the “common man?” Basically, the 
key is found in the type of information it is willing to present. The day of plati- 
tudes is past. Here are a few suggestions of the types of information which 
approximate what is required: 

1. How has investment in new plants and equipment affected job opportuni- 

ties in the communities in which they. are located? 


333 
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. How has investment in new plants and equipment affected the cost of your 
product or service to the consumer? And the quality of the product? 
. How has new investment affected the number of hours of work a worker 
must put in to earn a given income? 
. How has capital—or new investment—affected the productivity of your 
workers and in turn their incomes? 
5. How has new investment affected the size of the pie to be divided? 
6. How has capital benefitted the consumer through research ? 


In other words, what has this capital done and what is it doing to justify its 
share in the distribution of business income? Admittedly, the answers to these 
and similar questions may be difficult to obtain. Unless the answers are obtained 
and made available in illustrative, readable form, it will continue to be easy to con- 
vince the public that capitalists are malefactors instead of benefactors. By pro- 
viding answers, industry will be aiding the banker and trust executive on the firing 
line of public opinion to counter the anti-capital propaganda—in his social, civic 
and political contacts. 


Any corporate doings that make news will make friends or enemies, depending 
on their interpretation. The way the facts are “packaged” is extremely impor- 
tant; the old style of cold figures and technical jargon can actually create suspi- 
cion, besides lending itself to misconstruction. Take the P & L statement or the 
balance sheet as an example: the bigger the figures (particularly of profits) the 
more sinister may be the impression. If shown in relationship to other figures or 
facts, with the function of each item explained as it affects the employee, the con- 
sumer or the public, a quite different pictures emerges. 


The social justification for profits is found in the contribution capital makes 
to our economic well-being—to jobs, to living standards, to working conditions, to 
economic productivity. Private industry must tell its story in these terms if it is 
to remain private and to set up a back-fire to the socialistic doctrines with which 
the public is steadily bombarded. Only industry has the basic information re- 
quired. Through advertising designed to reach key men in each community, the 
data can be given to those who will use it effectively. One fact or figure, in a pic- 
ture of which the worker or consumer is part, is worth a thousand generalities in 
creating a sound understanding of the dynamic value of capital and savings. 


The financial interests of this country—and especially the trustees—are face 
to face with a major challenge in the present trends restricting earnings on capi- 
tal. The squeeze on corporate profits—between rising wage and often material 
costs, and ceiling price restrictions—is no mere war phenomenon. Controls will be 
with us probably as long as genuine inflation threats exist—longer if we embrace 
government planning. To protect the right of corporate investment to a fair 
reward, trustees can render a real service to free enterprise (and to their benefici- 
aries) by carrying to their fellow townspeople the story of capital’s social values, 
based on the facts and figures presented by progressive corporations through their 
annual reports and through such interpretive publicity programs as that of the 
Union Oil Company of California, General Mills and others. 
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THE LIMIT ON COMMON TRUST FUNDS 


Consideration of Yield and Beneficizry Needs 
Makes Increase Desirable 


HEN the $25,000 limit on the amount of any single participation in a 

common trust fund was fixed in the original Regulation F provision of 
December, 1937, it was recognized as a dictate of caution, pending a record 
of experience, as well as a mark for distinguishing the “small” trust. 
Thirty trust institutions now have such funds in operation, of which four 
have been in existence for over five ‘years. Cyclical experience has yet to 
be gained, but the records so far show that conservative policies have been 
followed, as would be expected from the general calibre of those banks 
which have established them. 


The time and cost of setting up such composite funds—though not found ex- 
cessive—have mitigated against more widespread adoption, particularly in view 
of the manpower situation. The limitation to $25,000 has further deterred many 
where there supposedly is not a sufficient number of discretionary accounts which 
can originally qualify. It is being urged that the limit be raised, on the seemingly 
just grounds that accounts of twice or more this amount would benefit from parti- 
cipation, and because it is sometimes awkward or pointless to split a $50,000 to 
$100,000 fund so that the allowable part can be so invested. 


‘ 


Obviously, the term “small” is hard to define, and attempts to do so may be 
fruitless, for the object is to obtain better protection of principal and yield of in- 
come to all trust customers who can be best served by this method of investment 
diversification and management. Insurance companies have long operated under 
the basic principle of mutual investment of both small and large funds, and may 
be said to have an advantage over banks. 


As to protection of the interests of trustors and beneficiaries there is also the 
consideration that, with depletion of experienced manpower and the heavy load on 
present investment officers, staff and committees, it becomes more and more diffi- 
cult to maintain the high standards and safeguards that must characterize trus- 
teeship, where there are as many baskets to watch as there are trusts. The ac- 
counting and operations work can also be more efficiently handled by reduced staffs 
under the common fund mechanism. Nor will this shortage of experienced staff 
be removed by V-E day or the final end of the war; it will take time for readjust- 
ments, for retraining and for filling in the gaps of knowledge about investment 
and other changes which returning veterans will need to assimilate. 


Should the emphasis be on principal or income in determining what size of 
accounts shall be eligible for participation? In the days of “six percent and safe- 
ty,” a widow could often live comfortably and support dependent children on the 
income from $50,000. But in these days of “three percent and threats” the bene- 
ficiaries face two problems: they are not only getting less, by half, but having to 
pay more to live, by some 30% since the war began. This means that, almost uni- 
versally, provision has to be made for use of principal for emergencies or to make 
up a “living” income. A $25,000 trust yields only about $750 to $850 a year; if it 
is the main or only revenue of an average family of dependents, the principal will 
have to be drawn on-—resulting in a constantly diminishing fund. The same will 
apply even to a $50,000 original fund. So we must look at the use and objective, 
and think in terms beyond the original value. 
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State enabling acts drawn with a set limit of $25,009 would require amend- 
ment to conform to any change in Regulation F. It would seem far better to fol- 
low the course, as Ohio and now Maryland have done, of omitting any reference to 
maximum participation by individual trusts, in effect leaving this question to the 
Federal Reserve Board. This procedure would even be preferable to insertion of a 
clause setting the ceiling “at such amount as regulations of the Federal Reserve 
Board from time to time provide.” The latter may be open to the objection that 
it is an unlawful delegation of legislative authority. An unrestricted statute would 
permit common trust funds to gain the immediate benefit of any raise adopted by 
the Federal Reserve Board, without the necessity of a state law amendment. 


DISTRIBUTION OF CORPORATE GROSS INCOME 


LTHOUGH corporate income before taxes has shown a tremendous 

expansion during the war years, most of this increase has been paid 
out as taxes. In 1939, such earnings aggregated $5.5 billion; by 1944 
the total had increased to $24.9 billion. The major portion of this in- 
crease in earnings before taxes went to the government. Corporation 
tax payments increased from $1.3 billion in 1939 to $15.0 in 1944. In 
the latter year, about 60 per cent of corporate earnings before taxes 
went to the government. The magnitude of this source of taxes is in- 
dicated by the fact that corporate taxes contributed more than one-third 
of the total tax revenue collected last year. 


During the war years, despite higher earnings, the stockholder has not been 
the recipient of a large increase in dividends. In fact, total dividend disburse- 
ments in 1944 were the same as in 1941 and only slightly greater than in 1939. 
During this period practically all of the increases in earnings after taxes have 
been retained by the corporations. This policy has helped American industry to 
replace, in part, the assets it used up during the thirties and has helped the gov- 
ernment’s anti-inflation program by holding down the spending power in the hands 
of stockholders. The pertinent data concerning these trends is shown in the fol- 
lowing table which has been compiled from the reports of the U. S. Department 
of Commerce. 


Disposition of Corporate Gross Income 
(in billions of dollars) 
Puid as Total 
Corp. Income Corporate Dividends Retained in 
Before Taxes Taxes Paid Corporation 


1939 5.5 1.3 3.8 A 
1940 8.4 2.6 4.0 1.8 
1941 15.7 7.2 4.5 4.0 
1942 19.8 11.1 4.3 4.4 
1943 24.3 14.5 4.3 5.5 
1944 24.9 15.0 4.5 5.4 


There is a major beneficial aspect of this situation which has not received 
sufficient attention. High wartime corporate taxes provide a cushion against a 
post-war decline in corporate earnings. Many companies are in the excess profits 
tax bracket. This means that in many instances for every dollar reduction in 
earnings only about 15 cents will have to be borne by the stockholder. As earnings 
decline, the chief sufferer will be the tax collector—at least so long as a company 
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remains in the excess profits tax bracket. This observation may be illustrated by 
observing what has happened to the increase in corporate income from 1941 to 
1944. Although corporate income before taxes increased by $9.2 billion in this pe- 
riod, income after taxes increased by only $1.4 billion or about 15 per cent of the 
total increase. Moreover, this small increase in net income was not translated into 
higher returns to the stockholder. Dividend payments were the same in 1941 and 
1944. The small increase in net earnings after taxes was retained in industry. In 
other words, if current corporate income before taxes were to decline by 37 per 
cent, to the 1941 level, there would be no necessity for dividend reductions. On 
the contrary, corporations would still be able to plow back substantial earnings 
into the business, although the amount would probably be different than in 1941. 
The exact amount retained would depend upon the impact of the cut in earnings 
(whether it fell mainly on companies in the excess profits tax bracket) and the 
level of tax rates prevailing at the time. 


WARTIME SAVINGS 


HE U. 8S. Department of Commerce estimates that savings of indi- 

viduals in 1944 were approximately $40,000,000,000. Their total sav- 
ings from 1941 to 1944 were approximately $120 billion, in addition to 
which corporations saved some $20 billion. At no previous time in our his- 
tory have savings of such magnitude been accumulated. The beneficial ef- 
fects expected to flow from the use of these savings in the post-war period 
have been widely emphasized. Whether or not these benefits will fully 
materialize will depend in part upon their distribution, and the information 
on this point is very inadequate. The possibility that use of this enormous 
volume of savings can be an unstabilizing factor has received too little 


attention. 


Basically these savings reflect the fact that a major part of our huge war 
expenditures has been financed by borrowing rather than by the collection of 
taxes. Part of these borrowings has been from the commercial banks with a 
consequent increase in bank deposits. These deposits in turn are included in the 
savings of individuals. To the extent that this has taken place, it is clear that the 
savings represent bank credit. Most of the balance of our savings is represented 
by holdings of war bonds. It is not often realized that when individuals cash in 
these bonds after the war to secure funds for current purchases, such funds may 
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to a large extent be obtained from a further expansion of bank credit. This is so 
since there appears to be little likelihood that the total debt will be reduced at that 
time and all that will happen in many instances will be a transfer from present 
holders to new holders, the banks. Of course, if the annual volume of new savings 
in the post-war period is equal to or greater than the volume of bonds turned in 
for redemption and the owners of these savings invest them in government bonds, 
then there will be no need to expand bank credit. In that event the cash which 
some bondholders will obtain will find its way into capital issues and be used for 
productive purposes. But it must be emphasized that such funds will represent a 
transfer from other current savings and hence will be more closely akin to our 
usual concept of savings. The more likely probability is that more bonds will be 
shifted to the banks. 


During the war period, the normal effects of a huge expansion in credit have 
not been fully reflected in the price level largely because of price control, rationing 
and the patriotic cooperation on the part of large numbers of income recipients 
who have not gone off on a wild spending spree to obtain the limited supply of 
goods available. If past experience is any guide, it seems probable that at some 
point this tremendous expansion in credit will be reflected in a higher price level. 
The large wartime accumulation of funds has already begun to spill over into the 
stock market and real estate market; substantial increases in the prices of both 
urban and rural properties have already taken place. These increases have reached 
such magnitude as to have caused serious concern in Washington, reflected in pro- 
posals by Governor Eccles, Price Administrator Bowles, and other officials for 
control over real estate prices and a tax on speculative profits. 


Too often these wartime savings are considered comparable to peacetime sav- 
ings. This just is not so. Peacetime savings are usually invested in plant, equip- 
ment, machinery, and other capital goods which increase the productivity of our 
economic system and also furnish the earnings to compensate the savers and to 
make possible the return of their investment. While at times these savings may 
not be fully invested or may be unwisely invested, to a large extent they are util- 
ized for the purpose indicated above. Our wartime savings have had a substan- 
tially different use. Except for a small amount of plant and equipment owned by 
the government, most of these savings have been used to finance the huge waste 
and destruction which accompanies war. They do not represent funds which can 
be diverted to the creation of productive goods and services. They have already 
been used. Basically, these savings reflect the fact that we have failed to pay for 
the war as we go. The frequent suggestions that wartime savings will be used to 
buy consumers goods rather than capital goods also indicates their different nature. 
Many economists feel that it is a misuse of the term to call them savings. A more 
appropriate term might be liquid assets. 


Many people seem to assume that production and the creation of purchasing 
power are separate and independent activities. It is assumed that people can use 
these savings for the purchase of goods and services, without in some way affect- 
ing the prices of those goods and services. These are highly questionable assump- 
tions. For every dollar of goods produced and sold, there is a dollar of purchasing 
power made available somewhere in the economic system to buy those goods. When 
a product is produced, the seller receives a gross income which he in turn distri- 
butes in the form of wages, interest, rent, profits, or in the purchase of raw mate- 
rials. To the extent that other dollars, such as those represented by this huge 
volume of wartime savings, are used to bid for goods, it follows that the number 
of dollars available to buy goods during a given period will be greater than the 
value of those goods at current prices. Under such circumstances, the tendency 
would be for prices to rise unless the spending of past savings was counterbalanced 
by a similar volume of savings out of current production. Moreover, the same 
people who point out that the failure to spend during the war has been an impor- 
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tant contributing factor in holding down prices, refuse to recognize that the later 
spending of these funds would be a factor tending to push up prices. 


These savings cause an illusion that the nation is much “wealthier” than it 
was before the war. But real wealth is not created by uneconomic and wasteful 
production in peacetime or the production of munitions in wartime. The value of 
our claims to wealth cannot be dissociated from the price level. If real wealth 
were created in this way, the less we finance the war through taxation and the 
more we finance it through bond sales the wealthier we would become. Just to 
state this proposition is to indicate how unrealistic it is. 


POST-WAR DEMAND 


URING the early post-war period, one of the important sources of job 

opportunities is expected to be the replacement demand for civilian 
goods which were not available in adequate amounts during the war. One 
of the major items in this category is automobiles. The current issue of 
The Cleveland Trust Company Bulletin presents some interesting data 
showing the age distribution of the cars now in operation. According to 
this study, roughly half of the cars are ‘“‘middle-aged”’: have been in opera- 
tion from 214 to 71% years, while all the remaining cars are designated as 
“ancient,” or more than 714 years old. Normally “young” cars—those less 
than 214 years old—account for more than one-third of the total number. 
In 1937, slightly more than 8 million passenger cars, or 35% of the 23.5 
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million in use in this country, were less than 21% years old. The total num- 
ber of cars in operation increased to 27.7 million in 1942, and has since 
declined to about 22 million. 


Here we have concrete evidence of the magnitude of one replacement demand 
in the early post-war years. If former proportions are to be reestablished, during 
the first two years of post-war production more than 10 million cars would be de- 
manded to compensate for the reduction in the total number and to reestablish the 
former age distribution among such cars. These data indicate clearly that high 
volume demand and high volume output are a strong probability for the automo- 
bile industry during the first few post-war years. It is probable that the accumu- 
lated demand for other “hard” goods will be of similar magnitude. 


Moreover, the shortages have become so acute and the existing stocks of these 
products so worn out, that a large demand seems inevitable regardless of the fact 
that some unemployment and some income reductions will take place after V-E Day. 
The key problem in meeting this demand will not be adequacy of purchasing 
power; it will be the time it takes to resume production. The fact that recon- 
version activities have to a large extent been suspended since last December is one 
of the major barriers standing in the way of a resumption of production of such 
goods soon after V-E Day. During the time required for retooling, employment 
and earnings of the companies involved will be adversely affected. After this tem- 
porary decline in activity, these industries seem assured of a volume of business 
sufficient to keep them going at capacity for several years. 


DOLLAR-A-YEAR MAN 


HE distinction of becoming industry’s first dollar-a-year man goes to 

Frank Phillips, chairman of Phillips Petroleum Corp.—and all be- 
cause of taxes. Mr. Phillips announced he was cutting his pay from 
$50,000 a year to $1 because after he paid his taxes he had only $309.36 
left. While it is difficult to figure out why he was left with so little, 
since the federal tax at the highest bracket is 94%, the fact is that, at a 
maximum, only $2,000-$3,000 would be available to him when this income 
is taxed on top of other income. 


Here is brass-tack illustration of the impact of high taxes. Ordinarily, an 
individual in Mr. Phillips’ income bracket would have retained this income and 
to the extent it was untaxed it would have represented an addition to his savings. 
Under today’s wartime taxes there is not enough left to warrant his accepting this 
income. While there can be little question of the desirability of retaining these 
high taxes during the war, this case is an excellent proof of why they must be re- 
duced after the war. Otherwise the incentive to undertake new and risky projects 
will be virtually nil for those who already have a substantial income. And in the 
absence of such undertakings, the job opportunities required to furnish high level 
employment will not be available. 


Here too is another sort of tax upon the accumulation of large estates. Un- 
less one were to engage in tax evasion on a major scale, it is virtually impossible 
to accumulate a sizeable estate from the incomes received in the form of wages, 
salaries, dividends or taxable interest. This development furnishes trustees an- 
other illustration of the need for concentration upon small or medium sized estates 
as the main source of new business in the coming years. The trust company which 
is not geared to this development will find itself handling a steadily declining vol- 
ume of business. 
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A philosophy that has produced results 
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Gross sales of American Home Products 
Corporation have risen 514 per cent in ten 
years; net income (after taxes) 198 per cent. 
Back of the record is: 


This philosophy —to meet all wartime obli- 
gations; to advance scientific research and 
product development; and, while planning 
future growth, to maintain sound principles 
of management and merchandising. 

This aim —to provide a fair and continuing 
return toinvestors,employees, and consumers. 


This goal—to speed all of us along the road 
TOWARD BETTER LIVING. 


The Results in 1944 


® Gross sales of $105,090,905, or 17.1 per 
cent higher than 1943. 


® Earnings per share (after taxes) equal to 
$5.26, or 4.9 cents per dollar of total income. 


* Continuance of the monthly dividends paid 
without interruption since the company’s 
founding in 1926. 

® Taxes of 8.3 cents per dollar of total in- 
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come, equivalent to $8.96 per share of com- 
mon stock, or $845.64 per employee. 


© Wages and salaries of 19.3 cents per dollar 
of total income. 


e A total of $16,125,150 in group benefit life 
insurance in force, covcring more than 92 per 
cent of eligible employees. 


® Perfected plans for re-employment of our 
servicemen and handicapped veterans. 


e An eighteen-year record of no strikes, lock- 
outs, or serious work stoppages, maintained. 


® Scientific research personnel doubled with- 
in the last three years. Sales of new products 
developed over a ten-year period in our labo- 
ratories, totaling over $23,000,000 in 1944. 


® Laboratory facilities expanded, and many 
new products forecast for postwar consumers. 
American Home Products Corporation Year- 
book, TOWARD BETTER LIVING, available on 
request. Address 350 Fifth Ave., New York 1, 
N. Y. 


AMERICAN HOME PRODUCTS CORPORATION 
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TRUST FACILITIES 


This Bank is always pleased to have the 
opportunity to cooperate with banks and 
trust companies in other states on all types 
of personal trust and estate work. Where a 
beneficiary or estate property is located in 
the Central West, the services of a Chicago 
fiduciary are often necessary or desirable. 


In much the same way this Bank cooperates 
with fiduciaries on corporate trust work, 
acting as: Co-Transfer Agent for stocks, 
Co-Registrar for stocks or bonds, Co-Paying 
Agent tor bond principal and interest, 
Agent, Co-Agent, and in other capacities. 


Your inquiry on any phase of our Trust 
Department activities is invited. 


Trust Department 


The First National Bank 
of Chicago 








FUNDING OF EMPLOYEE BENEFIT PLANS 


Successful Combination Method Described 


B. MAGRUDER WINGFIELD 


Vice President and Trust Officer, National Bank of Commerce, and 


THOMAS E. HAND, C. L. U. 


Pension Consultant, both of Houston, Texas 


N Texas the utilitarian value of our 

cattle is enhanced by crossing Brah- 
man with other pure bred and with na- 
tive strains. Careful selection of the hy- 
brids thus produced and intelligent in- 
breeding for those qualities most desired 
have enabled cattlemen to preserve the 
vigor and desirable pre-natal qualities of 
both parents and to eliminate those char- 
acteristics which, however attractive 
and valuable to the country in which they 
were indigenous, do not find suitable en- 
vironment in our mild climate and great 
open spaces. 

Texas, as the last remaining industrial 
and business frontier of our country and 
no doubt the greatest potential business 
frontier of all time, offers comparably 
attractive opportunities in the field of 
employee benefit plans where corporate 
fiduciaries can render the maximum ser- 
vice. 

The program of industrial expansion 
now under way in this state coupled with 
chemurgical development has given rise 
to the establishment and growth of num- 
erous small but prosperous manufactur- 
ing and mercantile enterprises. Faced 


with the practical necessity of designing 
plans which could be administered ef- 
fectively for the benefit of relatively 
small groups, it was a natural conse- 
quence for trust officer, life insurance 
agent and attorney to form a triumvirate 
for the solution of the problem. With a 
cow country background it is not surpris- 
ing that a little cross breeding and in- 
breeding was indulged in with a hybrid 
the inevitable result. 


Objectives 


HE Combination Trust Plan, now 

popularly known throughout the na- 
tion as the “Houston Plan,” was the mon- 
grel which emerged from three way con- 
versations engaged in by this triumvir- 
ate during the years 1939 to 1942. The 
Houston “Sport” attempted to siphon 
from other plans and preserve for itself 
for use with small groups: 

(1) The admitted economy, when ap- 
plied to a large group, of a self-adminis- 
tered or so called wholly invested pension 
fund. .The appeal of self-management 
and local investment coupled with low 
initial cost made possible by anticipating 
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and discounting for mor- 
tality and severance were 
the dominating breed char- 
acteristics to be preserved 
in sufficiently potent form 
as to assure effective and 
acceptable transmission to 
future progeny. 

(2) The safety and cer- 
tainty inherent in the guar- 
anteed life insurance and 
annuity rates and the quite 
accurate mortality and an- 
nuity reserves of a sound 
legal reserve life insurance 
company. 

(3) The high degree of 
flexibility, for employer and 
employee alike, which has always char- 
acterized the conventional pension trust 
utilizing the services of a competent cor- 
porate trustee and employing individual 
life insurance and annuity policies as the 
investment medium. 

(4) A simple and easily administered 
system of providing collateral benefits 
and incentive values such as life insur- 
ance protection, severance and disability 
benefits on a scale graduated in accord- 
ance with length of service. 

(5) A pension plan: (a) adaptable to 
the wishes of various company manage- 
ments in recognizing past service; (b) 
which may or may not take into account 
social security benefits; (c) the cost of 
which may or may not be partially borne 
by the employee beneficiaries; (d) which 
would give greater emphasis to insurance 
protection at the younger ages; (e) 
which would supply the 
type of insurance an indi- 
vidual would ordinarily 
purchase for the protection 
of his family and which 
could be conveniently main- 
tained by him if his em- 
ployment connection were 
severed; (f) adaptable to 
the individual needs of em- 
ployees to be _ benefitted; 
(g) the cost of which could 
be no greater than ‘the 
“actual” cost of the bene- 
fits provided for a parti- 
cular group as proven by 
the actual mortality, sever- 


B. MAGRUDER WINGFIELD 


THOMAS E. HAND 


TRUSTS and ESTATES—April 1945 


ance and pension expe- 
rience of that particular 
group; (h) the_ invest- 
ments of which could cur- 
rently be made in Govern- 
ment bonds thus directly 
aiding the war effort; (i) 
the investment problems of 
which could be shifted to 
the investment portfolio 
of a life insurance company 
at such time as that should 
be desirable; (j) the man- 
agement and control of 
which could be retained in 
the hands of the employees 
for whose benefit the trust 
was created. 

(6) A funding principle which could 
also be effectively utilized in implement- 
ing the benefits of a profit-sharing trust 
where company contributions may be les- 
sened or entirely omitted in “lean” busi- 
ness years. 

The young Texas half breed of such 
ambitious and unconventional birth was 
at first frowned upon by the intelligent- 
sia of conservative insurance companies 
and their associated pension planners, 
but was recognized as a new and accept- 
able species by responsible Governmental 
agencies on solicitation of a Texas corpo- 
ration in connection with a plan estab- 
lished shortly after passage of the 1942 
Revenue Act. This official recognition 
Was accompanied by commendation for 
the originality, completeness and great 
flexibility of the Plan. With becoming 
promptness thereafter the plan was of- 

ficially adopted and appro- 
priately clothed as their 
own child by a- half dozen 
or more prominent life in- 
surance companies which 
theretofore had _ raised 
questioning eyebrows. Un- 
der their aggressive spon- 
sorship, The Houston Com- 
bination Trust Plan is now 
finding enthusiastic accept- 
ance on the part of employ- 
ers throughout the country. 


Basic Pension Formula 


HE principles involved 
are simple enough. 
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First a formula of pension benefits is ar- 
rived at which will produce an overall 
cost within acceptable budget limitations 
of the employer. A modest monthly re- 
tirement income, within reasonable cost, 
may for the average group be arrived at 
by using a formula of % of 1% of cur- 
rent monthly salary for each year of com- 
pleted past service plus 1% of current 
monthly salary for each year of antici- 
pated future service to normal retirement 
age. For example: employee A, age 35, 
with 3 years of completed past service, 
currently earning $275 a month and with 
30 years of anticipated future service to 
age 65, would be entitled to a terminal 
pension at age 65 of $86.62 a month. 

If such an employee is currently pro- 
vided with $1,000 of ordinary life insur- 
ance for each $10 of terminal monthly 
pension to which he will be entitled if he 
lives and remains in the employ of the 
company to age 65, he will receive cur- 
rent protection of $8,662. The life insur- 
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ance policy must contain a “Change of 
Plan” or “conversion” clause under which 
the underwriting life insurance company 
grants to the legal owner of the contract 
the right to convert the ordinary life 
policy into a Retirement Income or Re- 
tirement Annuity policy which will pay 
to the insured on reaching normal retire- 
ment age, a life income of $10 a month 
(100 months certain) for each $1,000 of 
life insurance so converted. The con- 
version right must guarantee that the 
annuity rates granted on conversion will 
be no less favorable than those published 
by the underwriting insurance company 
at the time the original policy was issued. 
The conversion may be effected by de- 
positing with the underwriting insurance 
company 105% of the difference in legal 
reserve between the ordinary life policy 
and the Retirement Income policy to 
which it is converted. The annual pre- 
mium on this amount of ordinary life in- 
surance with a typical “participating” 


Your Corporate Customers Are Interested In 


PENSION AND 
PROFIT-SHARING PLANS= VOW! 


Your corporate customers are alert to the advantages which would accrue to their firms 
through the adoption of a well-established, soundly-financed Pension Plan and they will 


doubtless seek your advice and assistance. Here’s how you can be fully prepared to aid them: 


Send to us for an outline of one of the Pension Plans which we’ve recently engineered— 
plans formulated to meet our analysis of the employer’s position and his specific aims; and 
of which we have supervised the installation and operation. 


Check those of the outlines in which you’re interested. We’ll be glad to mail them promptly 


with any other information you may require. 
Pension Plan for a small corporation. Highly individual type Pension Plan for a 
wholesale distributor. 
Preliminary & Permanent 
for a Textile Manufacturer. 
Complete Employee Benefit Plan, all-inclusive 
in scope. 


WICKENDEN AND ASSOCIATES 


(A Partnership) 


CJ O 


Retirement Plan for a 50-employee Bank & 
Trust Co. 


Combination Pension and Profit Sharing Plan 
for a large industrial manufacturer. 


Retirement Plan 


i_| 


Employee Benefit Programs—Pension, Bonus and Profit Sharing Plans 


295 Madison Avenue, New York 


Washington * Toronto ° London 
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legal reserve life insurance company 
would amount to $228.24. 

This policy will accumulate substantial 
cash values in 30 years which will aid in 
funding employee A’s retirement income 
if he remains in the employ of the com- 
pany to that age. The difference between 
the cash value in the life insurance policy 
at age 65 and the total amount which will 
be needed at that time to refund the full 
pension liability, must be accumulated as 
a separate reserve, referred to as the 
Auxiliary Investment Account. The life 
insurance company from which the policy 
is purchased furnishes a table of valua- 
tion factors which have already been dis- 
counted for the interest which we con- 
servatively expect to earn (for example 
242%) and for anticipated mortality on 
a conservatively assumed basis (for ex- 
ample—The Commissioners Standard 
Table). Such a table would tell us that 
we need to deposit in the Auxiliary In- 
vestment Account $148.73 representing 
the first year reserve. Then, with the 
insurance premium, we have a first year 
funding cost for employee A of $376.97. 

The insurance premium will remain 
the same year after year except for such 
dividend reductions as may be declared 
by the insurance company. The Auxiliary 
Investment Account Reserve will however 
increase from year to year by reason of 
(a) 244% interest we must earn on the 
invested assets of the trust estate and 
(b) the salvage or recovery which is an- 
ticipated under the discount table em- 
ployed in calculating the reserve factors. 


“Mortality Salvage” 


HOULD employee A die after 10 
years as a member of the Plan, his 
family would receive $8,662 from the life 
insurance company, and all the accumu- 
lation in the Auxiliary Investment Ac- 
count theretofore allocated to him, 
amounting to $1,717.55, would revert to 
the surplus account of the trust and to 
that extent would reduce the cost of fund- 
ing the benefits of the plan for other 
beneficiaries in the succeeding trust year. 
Thus we have “Salvage” to the trust 
by reason of deaths. This “mortality sal- 
vage” will exactly offset the “mortality 
discount” in our Auxiliary Investment 
Account Reserve factors provided we 
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have in the considered group the mortal- 
ity experience anticipated by the dis- 
count table used. If we have more deaths 
than anticipated our funding cost will be 
less than we originally anticipate because 
there will be more “mortality salvage” to 
help pay funding costs—and vice versa. 

We have thus brought into successful 
play one of the fundamental economy ele- 
ments of a fully self-administered plan 
and avoided any loss to the employee by 
reason of death by “insuring” our pro- 
spective pensioner with a low premium 
ordinary life policy. If he dies the in- 
surance company pays off without undue 
shock to itself because the deceased was 
only one of a very much larger insured 
group. The Auxiliary Investment Ac- 
count reserve which was being accumu- 
lated in trust in anticipation of discharg- 
ing an ultimate pension liability is re- 
leased to the trust since it will never be 
needed to fund a pension for that par- 
ticular individual. 


“Severance Salvage” 


E likewise have a “severance sal- 

vage” if employee A should leave 
the service of the company (assuming no 
severance equity other than the life in- 
surance policy). If he should leave after 
10 years, he could be given the life insur- 
ance policy with its cash value and there 
would be forfeited to the trust $1,717.55, 
which would reduce the cost of funding 
the benefits of the trust for the remaining 
employees the following year. 

Thus we have brought into play an- 
other of the fundamental economy ele- 
ments of a fully self-administered Plan. 
We do not ordinarily discount in advance 
for anticipated severance recoveries, be- 
cause personnel “turn-over” in relatively 
small groups can be influenced violently 
and unexpectedly by outside influences. 
Nevertheless, we know from adequate 
statistical employment studies of large 
personnel groups that ordinarily not 
more than 30% of any given group will 
live and remain in the service of a given 
employer until they reach age 65. The 
“Houston” Plan is outstandingly efficient 
in this respect for two reasons: 

1. Those employees who sever leave in 
a good frame of mind, with full vested 
title to a life insurance policy of the type 
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they would ordinarily purchase as indivi- 
duals. This policy has valuable accumu- 
lated cash and loan values and may be 
maintained in whole or in part on a pre- 
mium rate applicable to their original age 
at date of entry into the plan. The public 
goodwill value of the large percentage of 
employees who ultimately sever their em- 
ployment before attaining retirement age 
is a valuable by-product to the corpora- 
tion. 


2. If additional incentives in the form 
of increasing vested equities in the Aux- 
iliary Investment Account are desired 
by the employer, these may readily be 
supplied on a graduated percentage scale 
based on years of service as a member of 
the Plan. The vesting provisions may be 
as liberal or as restricted as the employer 
may wish in light of budget limitations 
and personnel “turnover.” 


At Retirement—Uninsurability 


SSUMING that employee A is one of 
the few who will live and remain in 
the employ of his company to retirement 
age 65, we must convert his ordinary life 
policy into a Retirement Income Contract. 
Most life insurance companies require 
this to be done at least one year before 
the annuity income payments § start. 
Therefore, we must have in the Auxiliary 
Investment Account, when employee A 
reaches age 64, $8,684 allocated to his 
account representing 105% of the differ- 
ence in reserve between the ordinary life 
policy and the retirement income con- 
tract. This will purchase a retirement 
income policy which will provide him, be- 
ginning one year later (i.e., at age 65) a 
monthly life income (100 months cer- 
tain) equal to the amount prescribed by 
our formula, i.e., $86.62. 


Should employee A be uninsurable, 
there would be purchased for his account, 
at the time of his qualification as a trust 
beneficiary, an annual premium deferred 
annuity in an amount sufficient to pro- 
vide the monthly life income prescribed 
by the formula. In event of his prior 
death, the death benefit would be equal 
to the total premiums paid or the cash 
value of the annuity, whichever was 
greater. In either instance there would 
be no “mortality salvage” to the Trust. 
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In event of his severance prior to age 65, 
the trustee would cause the annuity con- 
tract to be reissued by the underwriting 
insurance company, transferring to the 
severing employee that portion of the an- 
nuity which would have been purchasable 
by the premium for ordinary life accord- 
ing to the formula of the plan, had such 
employee been insurable at the time of 
his original qualification as a trust bene- 
ficiary. The balance of the annuity 
would be surrendered for its cash value 
which would revert to the trust as a “sev- 
erance salvage.” 

A formula such as illustrated, applied 
to an average employed group, will usual- 
ly result in about one-half of the annual 
funding cost being invested in life insur- 
ance policies and annuity contracts, the 
other half going into the Auxiliary In- 
vestment Account to be invested by the 
trustee, on direction of a Trust Commit- | 
tee. Such a committee is appointed by 
the Directors of the employer and in its 
usual form consists of three members, 
one or more of whom are employees who 
are not stockholders or officers of the 
company. Title to all contracts and other 
assets of the trust is vested in the corpo- 
rate trustee which functions only as di- 
rected in writing by the Trust Commit- 
tee, except in event of liquidation. The 
Trust Agreement provides that any liq- 
uidation proceedings will be carried out 
by the trustee according to a routine 
specifically stated in the Agreement, and 
without direction from the Trust Com- 
mittee. This assures, as required by the 
United States Treasury Department, in- 
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dependent and disinterested action in 
avoiding discrimination in the treatment 
of different classes of beneficiaries. 


Shifting Investment Responsibility 


HIS method of funding a pension 

trust, in addition to its safeguard 
against excessive mortality and annuity 
costs, also protects the employer against 
an unfavorable investment market. As 
long as investment returns remain on a 
basis as favorable as or more favorable 
than the basis existing at the time the 
trust was created, funding costs will not 
exceed that originally contemplated. On 
the other hand should it be impossible for 
the trustee and Trust Committee to earn 
the rate of interest contemplated, the en- 
tire investment responsibility may be 
shifted to the underwriting life insur- 
ance company by converting the ordinary 
life policies into retirement income con- 
tracts, thereafter turning over to the in- 
surance company in the form of fixed an- 
nual premiums all of the funding costs. 

The relative cost and efficiency of the 
Houston Combination Trust Plan in 
funding pension benefits may be visual- 
ized by a comparative analysis of an ac- 
tual calculation covering first year fund- 
ing requirements: 

Group A consisted of 48 employees 
whose average age was 47 years. Their 
average past service with the company 
was 16 years—more than twice the usual 
past service average for this section. 
Their average monthly salary was 
$226.56. Their average monthly terminal 
pension under the formula employed was 
$50.38. The first year funding cost for 
the group under the Houston Combina- 
tion Trust Plan was $22,313.55. If the 
same pension benefits had been funded 
through the purchase of annual premium 
deferred annuities using rates of the 
same life insurance company from which 
the ordinary life policies were purchased, 
the first year funding cost would have 
been $22,015.58. The small additional 
first year investment ($297.97) in the 
combination trust plan provided life in- 
surance protection of $241,815. It also 
assured to the trust full “mortality sal- 
vage” if any employees should die. It 
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provided infinitely more flexibility of 
management and more economical and 
valuable severance benefits. 


Profit-Sharing Trusts 


HE principles of the Houston Com- 

bination Trust Plan may be employed 
quite as effectively in implementing a 
profit-sharing trust, where the funding 
contributions are made under Section 
23(p)(1)(C) of the Internal Revenue 
Code. The indenture should provide that 
the amount to be invested in life insur- 
ance or annuity premiums for a .given 
beneficiary should be limited to the lesser 
of: (1) 5% of the basic salary, excluding 
bonus and overtime pay, received during 
the twelve months period which ended 
with the beginning of the then current 
trust year or (2) the amount allocated 
to each employee as a profit-share at the 
time of his qualification as a trust bene- 
ficiary. This balance of the profit shar- 
ing ‘contributions should be invested in 
interest bearing securities constituting 
the Auxiliary Investment Account. 

This arrangement produces valuable 
safeguards. Since the Revenue Code per- 
mits an annual contribution to such a 
trust equal to 15% of the compensation 
otherwise received by the employees to 
be benefitted, this assures enouch money 
to pay insurance premiums if a 15% con- 
tribution is made only once in every 
three years. Furthermore, since a com- 
pany may carry forward and contribute 
in future years any differential between 
the amount contributed and the amount 
allowable as a tax deduction in any given 
year, considerable latitude is provided 
for building up deficits in the Auxiliary 
Investment Account through lack of con- 
tributions in lean years, or because such 
funds may have been utilized for the pay- 
ment of life insurance premiums under 
the provisions of P. 8S. No. 11 of the Bur- 
eau of Internal Revenue. Finally if fu- 
ture business conditions should anni- 
hilate profits for the company, the trust 
may be dissolved, and the life insurance 
policies may be maintained by the com- 
pany for the benefit of the employees 
under the so-called 5% rule without the 
necessity of maintaining a tax exempt 
trust. 
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THE CHESAPEAKE & OHIO RAILWAY COMPANY 


OPERATIONS DURING 1944 


In 1944, as in 1943, the operations of the C & O were 
linked closely with the prosecution of the war. 

All demands of the government for transportation were 
met—where, when and under the conditions requested, in- 
cluding the movement of large numbers of troops, prisoners 
of war, great quantities of military matériel, ammunition 
and supplies, and hospitalized veterans returning from the 
fronts. 

The greatest volume contribution of the C & O to the con- 
duct of the war was its principal peacetime function — the 
moving of coal from mine to destination. 

In 1944, every mine on the C & O lines was able to ship 
its product the day it was brought above ground. No mine- 
worker lost a single day’s work for lack of a C & O car to 
take his output. 


REVENUE AND PROFIT 


Most of the railroads, in 1944, had a year of greater traffic 
volume, larger operating revenues—and lower profits. C & O 
operating revenues were up 3.85 per cent over 1943. At the 
same time, operating expenses increased 18.97 per cent, 
chiefly because of added costs of handling the increased vol- 
ume of traffic, higher cost of labor and materials, and in- 
creased amortization charges. As a result, net income after 
taxes was off 12.81 per cent (as compared with a general 
average decline in net income after taxes for all Class I 
roads of 24 per cent). 

Major factors affecting 1944 earnings and the earnings 
outlook for 1945 are outside the C & O’s control. Others flow 
directly from the war, and the dense traffic volume resulting 
from it. 

Labor costs alone last year were almost $10 million more 
than in 1943. Price increases in materials, fuel and supplies 





SOURCES AND DISPOSITION OF INCOME 















were substantial. Retirements, depreciation and amortiza- 
tion charges on new equipment, and road improvements made 
to enable the C & O to meet the war demands put upon it, 
incréased $4,005,402—and will increase further in 1945. 

Yet there is no compensating rise in the price of the trans- 
portation sold. The ICC suspended freight rate increases, 
which it had previously authorized and, over the protest of 
the carriers, ordered the continuance of this rate suspension 
until January 1, 1946. 

Taxes will take almost two-thirds of every dollar of net 
income earned before taxes in 1944. The excess proftts tax 
will take 95 cents out of every net income dollar in excess 
profits tax brackets (subject to a 10-per-cent postwar 
credit). 

RESEARCH AND DEVELOPMENT 


C & O’s management believes that one of its obligations is 
to take aggressive steps to meet the intensified postwar com- 
petition by contributing to the development of improved and 
more efficient technology, designs and methods. It has ex- 
par.ded the scope of its technological researeh and develop- 
ment program, and will put into operation the world’s first 
coal-burning, steam-turbine-powered, electrically driven 
locomotives. Chesapeake & Ohio believes these locomotives 
constitute a distinct improvement both in technology and 
economy of maintenance over all existing types of steam 
and Diesel road locomotives. Exceptionally well suited to 
hauling fast troop trains, these locomotives of revolution- 
ary design, will ultimately power a new C & O streamlined 
passenger train, to be built when materials become available. 

Because of their tremendous war accomplishments, the 
railroads deserve well of the American people and of their 
legislative representatives—to the end that they may con- 
tribute as mightily to the realization of a strong postwar 
economy as they are doing to the successful prosecution of 
the war. 


1944 


Increase or ; f 
1944 1943 -Decreas¢ I n B r 1 ¢ 

Our income came from the following sources: 1944 1943 
Revenues from hauling coal and coke . 

Freight oe eccsconnneeesssseneseneeeveencseseseesseverneeee $118,095,390 $114,460,373 $ 3,635,017—I Operating Revenues... 217 209 
Revenues from hauling other freight 66,781,322 64,667,766 2,113,556—I (MILLIONS OF DOLLARS) 
Revenues from carrying passengers. 23,506,847 21,669,414 1,837,433—I Operating Expenses.... 137 115 95 
Other transportation revenues... 8,152,689 7,714,982 437,707—I (MILLIONS OF DOLLARS) 
Rent from equipment used by ot - : 

amounts paid to others... 6,117,586 6,059,731 57.855—I Operating Ratio . 55.27 52.5% 
Dividends from stocks owned 4 989,141 849,084 140,057—I Net Operating 
Dther income from non-railroad operations 978,224 1.046.360 68,136—D Revenues 93 86 





We disposed of our income as follows: 
, SERRE ASE Ine seoeecoee a ae 
Materials, supplies, and fuel... 
Railway tax accruals, other th: 

income and excess profits tax.... 
Payments to contractors, associ: 5 

other companies, and individuals for 








27,668,892 22,318,293 
12,316,760 11,634,007 





services and eXpemnses..................-c--ee---000 5,830,716 3,647,584 2,183,132—I 


Rentals and expenses paid for facilities 


24,621,199 $216,467.710 $ 8,153,489—I 


$ 80,618,715 $ 70,754,903 $ —e-i Net Income 31 33 


(MILLIONS OF DOLLARS) 


61 50 


(MILLIONS OF DOLLARS) 


(MILLIONS OF DOLLARS) 


682,753—I Dividends 27 27 


(MILLIONS OF DOLLARS) 


Revenue Ton Miles 27,548 25,556 


(MILLIONS) 
























used jointly with others, less amounts Revenue Per 
received from others ................ ose 4,552,104 4,071,803 480,301—1 To i 
Interest on Funded Debt. 7.058.857 7,296,452 242,595—D re on Bile ' 0.65 
Other interest we ite 4,910 51,639 46,729—D wai 
Depreciation, amortization, and _ retire- 71 
ments . a 20.396.060 16,390,658 (MILLIONS OF DOLLARS) 
Total ....... ae $158,442,014 $136,165,339 Earnings Per 
Net income before federal income and Common Share, ‘ 4.04 
OXCOSS PFOMIS CAKES .............0.ccccceccccercccsseee $ 66,179,185 $ 80,302,371 $14,123,186—D (DOLLARS) 
Federal income and excess profits taxes ... 38.838.190 48.943.691 10.1 01—D Taxes Per 
III ac hsniccicibessecnmaseibn Scbiapiadcaccrneintod .. $ 27.340,995 $ 31,358,680 $ 4,017.685—D Common Share y 7.92 
. o.° (DOL $ 
Disposition of the Net Income was as follows: Dividends P 
Appropriations for Sinking and other . io 
os gy =< alates cane $ 301.715 $ 306,548 $  4,833—D Common Share . 3.50 
Devidendes paid on Preference Stock, (DOLLARS) 
eee —_ -_. semen 457,581 Times Fix 
Dividends paid on Common Stock.. i 26,800,739 26,800,739 Ch 4 d 
Balance remaining for other corporate arges Earne 
UID, ccnssmntnrgiritecintinstmptennscminiinemmnssecees 38,541 3,593,812 





The above are summary excerpts Jrom our current Annual Report. Any stockholder failing to receive 
@ copy of the Report will be furnished one on request to the Secretary, Terminal Tower, Cleveland, O. 
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Guaranty Trust Company of New York 


FIFTH AVE. OFFICE MAIN OFFICE MADISON AVE. OFFICE 
Fifth Ave. at 44th St. 140 Broadway Madison Ave. at 60th St. 


LONDON PARIS BRUSSELS 
Condensed Statement of Condition, March 31, 1945 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Due from Banks and Bankers 

U. S. Government Obligations 

Loans and Bills Purchased 

Public Securities 

Stock of the Federal Reserve Bank 

Other Securities and Obligations 

Credits Granted on Acceptances 

Accrued Interest and Accounts Receivable -... 

Real Estate Bonds and Mortgages 


$ 517,704,196.36 

2,159,912,428.58 

691,163,638.51 
58,077,648.54 
7,800,000.00 
25,976,152.51 
1,231,884.25 
10,079,766.86 
1,512,114.92 


104,677,567.08 
9,492,368.19 
850,115.65 


__...........$3,483,800,314.37 


Bank Buildings 
Other Real Estate 


AE RLS EAE AEE EAD 


LIABILITIES 


$  90,000,000.00 
170,000,000.00 
45,148,336.25 

$ 305,148,336.25 

34,633,206.15 


Surplus Fund 
Undivided Profits 
Total Capital Funds 
General Contingency Reserve 
Deposits 
Treasurer’s Checks Outstanding 
Total Deposits 


$3,106,648,080.53 
_7,604,357.59 


3,114,252,438.12 


Acceptances 
Less: Own Acceptances Held for Investment... 


Liability as Endorser on Acceptances 
and Foreign Bills 

Foreign Funds Borrowed 

Dividend Payable April 2, 1945 


4,347,293.69 
3,115,409.44 


1,231,884.25 


100,632.00 
152,550.00 
2,700,000.00 


Items in Transit with Foreign Branches and 
Net Difference in Balances between Offices 
Due to Different Statement Dates of For- 
eign Branches 

Accounts Payable, 
Taxes, etc. 


2,490,268.66 


Reserve for Expenses, 


23,090,998.94. 
29,766,333.85 
IID sda iisintvcinkscinantstecrciceinabbcniteeonbiahwccatabaial $3,483,800,314.37 


Securities carried at $799,236,912.68 in the above Statement are pledzed to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English and French Branches 
as of March 26, 1945, and Belgian Branch as of October 31, 1941. 


Member Federal Deposit Insurance Corporation 





NEW BUSINESS 


A SUCCESSFUL NEW BUSINESS PROGRAM 


H. C. NICHOLLS 


Cashier, First National Bank, Madison, Wisconsin 


UR bank is now in its ninety-first 

year. We serve a capital and uni- 
versity city, including suburbs, that has 
a population of roughly 88,000 people, 
and a 50-mile trade territory. Of seven 
other banks in Madison, two have small 
trust departments. Our own trust de- 
partment is staffed by five trust officers 
and from seventeen to twenty employees. 
We have approximately 1,200 accounts 
and our total footings in the trust de- 
partment are close to 25 million dollars. 


All the advertising and business devel- 
opment work in our bank is the responsi- 
bility of the cashier, including our trust 
business development program, which re- 
ceives a major share of the attention. We 
refer to this as our ‘department of public 
service.’ Our trust department uses a 
general mailing list of 400 names; an at- 
torney’s mailing list of 135 names, a life 
underwriters’ list of 50; an accountants’ 
list of 15 and a list of county judges in 
the trade territory of 15 names. Our 
regular mailing list receives mailings on 
the average of once a month and the 
special lists receives special mailings at 
irregular intervals. 

Each of the 14 directors, as well as the 
officers of our bank receives an advance 
copy of our monthly mailings to our trust 
prospects. Once each quarter the activi- 
ties of our trust department are reported 
to our board of directors at one of their 
regular monthly meetings by our senior 
trust officer, with special comment on our 
new business development efforts. This 
plan of reporting has been very helpful. 
Our trust investment committee meets 
every two weeks and we invite two direc- 
tors to every meeting, on a rotating basis. 
Practically the entire work of the trust 
department is thus put on parade. 


Occasionally we hold a directors’ din- 
ner, devoted to trust discussions, at which 
each director is privileged to invite one 
guest. At our most recent meeting we 

From remarks at 29th annual meeting of Finan- 
cial Advertisers Association. 


had a very well received talk with charts 
on the subject of minimizing taxes 
through estate planning. 


At our management committee meet- 
ings on Monday mornings, each depart- 
ment is required to report upon its activi- 
ties especially upon new business develop- 
ment, trust development receiving a 
major portion of the attention. 


Outside Views 


We also have a trust officers’ study 
group which meets two evenings a month 
during the winter, to discuss new busi- 
ness, and operating problems. Our own 
trust officers frequently serve as the in- 
structors, but occasionally we invite out- 
side speakers. Some of the subjects cov- 
ered in our recent meetings were: 


“Criticisms by Trust Customers,” given 
by an attorney; 

“An Accountant’s Experience with In- 
dividual Executors and Trustees,” by the 
president of a large accounting firm; 

“The Place of Life Insurance in Estate 
Planning,” a series by life insurance men 
brought to a close by our senior trust of- 
ficer who spoke on selling trust services. 


In the talk, “Criticisms by Trust Cus- 
tomers,” the attorney speaker told us very 
frankly what his clients thought about 
our trust department, one criticism being 
that there was not enough privacy; peo- 
ple talking to a trust officer were too near 
the desks of others. As a result we re- 
arranged the entire physical lay-out of 
our department. 


The accountant remarked that his firm 
had been called in many times by the 
courts to straighten out estates where an 
individual executor or trustee has been 
acting and had become involved in some 
way, and concluded that in most cases a 
corporate executor was the answer. 


For one year we followed a plan of as- 
signing three trust prospect names each 
week to each officer in the bank, including 
the commercial officers, with the arrange- 





69 WEST WASHINGTON ST. - 


FULL COOPERATION ON 
ALL TRUST MATTERS 


in Illinois 


Our long years of 
_ experience in all types 

R of fiduciary activity in 
this area, plus an un- 
usual background in all 
real estate matters qualify us 
to give you and your customers 
full cooperation on both corporate 
and personal trust matters in I]linois. 
We were first to qualify under the 
General Trust Company Act of the 
State of Illinois and have been con- 
tinuously active in trust administra- 

tion since 1887. 

No matter where the personalty in 
an estate be situated... if there be 
real estate in Illinois, you will find it 
a matter of good judgment to suggest 
Chicago Title and Trust Company as 
ancillary administrator. 


CHICAGO 
TITLE anvD TRUST 
COMPANY 


CHICAGO 2 
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ment that each particular officer would 
report, at the Monday morning meeting, 
on at least one name called on.° 


This developed a more complete under- 
standing of our trust department on the 
part of the commercial officers who are 
located downstairs. We also asked them 
to keep trust booklets and folders on their 
desks and these have been responsible for 
a number of interviews on the part of 
our trust officers, referred by the com- 
mercial officers. 


Later, due to pressure of work in the 
commercial department we changed our 
plan and assigned fifty names to each 
trust officer, who thus serves as a sales- 
man in addition to his regular duties. 
At a ten-minute round-up meeting every 
Monday morning, our senior trust of- 
ficer acts as chairman and each trust of- 
ficer reports on the interviews he has 
made during the preceding week. Ques- 
tions and discussion are reserved for our 
trust officers’ study group that meets in 
the evening. None of us likes to attend 
these meetings and report no interviews. 


Attorney Contact 


To our attorneys we send informational 
material from time to time; also mate- 
rial that is going out to our trust pros- 
pects. Occasionally we have a dinner for 
them with some outstanding speaker. At 
Christmas time we present all the at- 
torneys on our mailing list with a law- 
yers’ docket book in which they keep 
their appointments. One attorney used 
some of our material in a talk on Wills 
to a local service club. 


When an estate administration has 
been completed, the check for the at- 
torney’s fee is placed on the desk of our 
senior trust officer who calls on the at- 
torney and inquires if our service has 
been satisfactory, if he has any sugges- 
tions to offer. Invariably these visits 
have led to further discussions on trust 
matters and will prospects. 

We have a mailing list of accountants 
and send them material which we are 
sure will be of interest. Some of our 
commercial bank officers are also mem- 
bers of the local accountants’ society. 
Frequently we advertise in the news- 





NEW BUSINESS 


paper the importance of insurance in es- 
tate planning. Some of the trust officers 
belong to the local life insurance and 
trust council. 

We .include talks at service clubs. 
Again, we used Mr. Gilbert Stephenson, 
at his suggestion, to address the local 
Rotary Club of some 250 members on 
“Estate Planning, a War-Time Neces- 
sity.” 
and one of our trust officers wrote a sum- 
mary in the Rotary Club’s news letter. 

In 1941 we completed 115 will inter- 
views and placed 55 new wills on the 
books, and other new business totaled 
$2,260,000. In 1942 we completed 218 
will interviews—that was the year our 
trust officers worked with fifty names 
each—and we placed 97 new wills on the 
books and added $2,207,000 in other new 
business. In 1943 we completed 847 will 
interviews and placed 100 new wills on 
the books, plus $2,850,000 in other new 
business. 

Whenever we bog down a little in our 
activity, we draw out and read a little 
poem that says: 


“Man was not made to sit atrance 
And press and press and press his pants, 
But rather with an open mind 
To circulate among his kind.” 


0 


Trust Council Elects 


The Life Insurance Trust Council of 
Cleveland has elected Fritz L. Schweitzer of 
Mutual Benefit Life Insurance Co. as its 
president. Other officers elected were: 

Vice Pres.: Thoburn Mills, National City 

Bank; 

Secretary: Warren H. Smith, Northwest- 

ern National Life Insurance Co.; 

Treasurer: H. L. Flynn, Cleveland Trust 

Co. 

James H. Rutherford, manager of Phoenix 
Mutual Life Insurance Co., and Charles 
Patch, Jr., trust officer of National City 
Bank, are members of the executive com- 
mittee. 


William F. Adler, formerly associated 
with the Chase National Bank in the bus- 
iness development department, has_ been 
elected a vice president of Albert Frank- 
Guenther Law, Inc., advertising agents, and 
will be in charge of the new midtown office. 


We had some very fine responses: 


Bank Holds Meeting for 
Industrialists 


More than 100 leading industrialists at- 
tended a dinner meeting held last month by 
the Paterson (N. J.) National Bank, at 
which Gustave Simons, Esq., of New York, 
discussed “Creation of Tax Free Reserves 
for a Post-War Economy.” Mr. Simons, 
who is a noted author and lecturer in the 
fields of employee benefit plans and excess 
profits taxation, developed the following 
points: 


The significance of the business cycle; 
taking the “temperature” of a business and 
preparing a fever chart for it; how to plan 
for the future in accordance with our laws 
and the fever chart—(a) the carry-back 
and carry-over, (b) employees trusts, (c) 
relief from excessive taxation through re- 
construction of normal earnings; necessity 
of economic analysis in avoiding tax penal- 
ties on dividend policies and on executive 
compensation policies; need of estate plan- 
ning in closed corporations. 


The meeting received an excellent public 
press and the bank has experienced very 
favorable reaction in this phase of its pro- 
gram to develop corporation business, par- 
ticularly employee plans. 





Missouri‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 


For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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Pennsylvania Railroad Reports 


on its 98th Year of Service 


INCOME STATEMENT 


iNCOME: 1944 Comparison with 1943 


Operating Revenues—Freight, 


Passenger, Mail, Express, etc. .. . 
Other Income—chiefly dividends and 


interest on securities owned 


EXPENSES: 


Operating Expenses 

Taxes 

Equipment and Joint Facility Rents 

Other Charges—chiefly rentals paid 
for leased roads and interest on 
the Company’s debt 


Total 
Net Income 


DISPOSITION OF NET INCOME: 


Appropriations to sinking and 
other funds, etc. ... 


Retirement of Debt—Penna. R.R.Co. . 
Dividend 5% ($2.50 per share) .. . 


Transferred to credit of 
Profit and Loss 


RESULTS FOR THE YEAR 


Business continued at a very high level 
during 1944, the volume being the larg- 
est in the Company’s history. Operating 
revenues for the first time in almost one 
hundred years of operation amounted to 
over one billion dollars. 

While operating revenues increased 
$30,242,757, due to the greater volume 
of trafic, this was more than offset by 
an increase of $72,808,034 in operating 
expenses, caused principally by the full 
effect of the wage increases referred to 
in the 1943 report, increased costs of ma- 
terial and fuel, and the cost of handling 
the larger volume of business. Taxes re- 
mained abnormally high. As a result, Net 
Income of $64,720,431 was $20,698,053 
less than in 1943, and $36,748,362 less 
than in 1942. Notwithstanding this fact, 


$1,010,015,912 I $30,242,757 
39,272,649 D 3,230,869 


1,049,288,561 I 27,011,888 


72,808,034 
27,567,082 
3,576,150 


736,318,745 
152,838,409 
11,886,692 


1,107,161 
47,709,941 
20,698,053 


__ 83,524,284 
984,568,130 
64,720,431 


3,244,558 1,320,439 
18,767,970 1,456,970 
32,919,385 ~— 


9,788,518 D 23,475,462 


the dividend paid in 1944 was main- 
tained at the same rate paid in 1943 and 
1942, or 5% ($2.50 per share). 


TAXES 


Railway taxes of the Company for 1944 
(federal income taxes, excess profits taxes 
and other federal, state and local corpo- 
rate and property taxes), amounted to 
$126,034,483. They were, with the ex- 
ception of 1943, the highest in the his- 
tory of the Company. These taxes, to- 
gether with Unemployment Insurance 
taxes of $12,862,679, and Railroad Re- 
tirement taxes of $13,941,247, aggregated 
$152,838,409. 

All taxes required 15.2 cents out of 
each dollar of operating revenue, the 
equivalent of 23.3% upon the capital 
stock, or $11.63 per share. The extent of 





the tax bill in 1944 is well indicated by 
the fact that taxes took about 70 cents 
out of every dollar left after paying oper- 
ating expenses and other charges. 


REDUCTION OF FUNDED DEBT 


Substantial reductions in the outstand- 
ing debt in the hands of the public con- 
tinued during the year, the debt of 
System Companies being reduced 
$31,283,927. The debt of the System in 
the hands of the public shows a net 
reduction of $138,090,000 during the 
last five years. 


REFINANCING CF BONDS 


Refunding operations, detailed in the 
report, have resulted in calling for re- 
demption, during 1944 and so far this 
year, four issues of bonds totalling 
$140,735,000, while new issues, totalling 
$129,735,000, and bearing lower rates of 
interest, have been sold to provide funds 
for the redemptions. These transactions 
insure ultimate savings of approximately 
$61,000,000. In addition, refunding opera- 
tions of three terminal companies, jointly 


INCREASING BUSINESS 
DECREASING PROFITS 


(MILLIONS OF DOLLARS) 


owned with other railroads, will produce 
ultimate savings to the Pennsylvania of 
approximately $9,200,000. 


THE EMPLOYES 


The Board takes pleasure in acknowl- 
edging the continued loyalty and eff- 
ciency of the employes, who have 
supported the war effort in full, and co- 
operated wholeheartedly and effectively 
with the management. 

A remarkable job has been done by 
these employes—continuously now for 
five years—and it is to the lasting credit 
of these men and women who staff and 
operate the railroad that they have never 
failed to meet their responsibilities in all 
the problems that have confronted the 
railroad. 


STOCKHOLDERS 


The Capital Stock of the Company at 
the close of the year was owned by 
213,121 stockholders, an increase of 
3,503 compared with December 31, 1943, 
with an average holding of 61.8 shares. 


M. W. CLEMENT, President. 


AVERAGE COMPENSATION AND 
PAYROLL TAXES PER EMPLOYE 


PAYROLL TAXES 


@AMROAD'S SHARE UNEMPLOYMENT INSURANCE 
AND RAILROAD RETIREMENT PAYMENTS) 


’ 9163 
134 156 
‘" " é 
on oo ee Te E 


PAYROLL COST PER EMPLOYE 


$2,076 


The chart shows the steady increase in 
the average compensation per employe of 
the Pennsylvania Railroad, and in the 
railroad’s share of unemployment insurance 
and railroad retirement payments over the 
past five years. 


Even though the volume of business was 
greater than in any year in the Company’s 
history, Net Income of $64,720,431 was 
$20,698,053 less than in 1943, and 
$36,748,362 less than in 1942. 


THE PENNSYLVANIA RAILROAD 


BUY UNITED STATES 
WAR BONDS AND STAMPS 
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Where There’s A Will... 


Yom noted historian Frederick Ban- 
croft left the bulk of his $2,000,000 
estate to Columbia University in New 
York to establish a Foundation. Ten 
percent of the annual income is to be 
added to the principal for fifty years; 
another ten percent is to be paid, in the 
discretion of the University’s trustees, in 
the form of awards to authors of books 
“of distinguished merit upon the subjects 
of American History in its broadest 
sense, American Diplomacy or American 
International Relations”; the remainder 
of the income is to be expended for the 
purchase of literary material on the same 
subjects. The income of the Foundation 
is subjected to an “equitable charge” to 
pay annuities, one for the benefit of an 
association for the study of negro life 
and history. 

Mr. Bancroft’s will disposes of per- 
sonal effects and objects of art by refer- 
ence to certain exhibits to be found with 
his papers, listing items which each 
legatee is to receive. Such reference 
would be invalid in some states. He 
named an individual and the National 
Metropolitan Bank of Washington, D. C., 
as executors and provided that they are 
empowered to sell his assets only to the 
extent that the cash in his estate is in- 
sufficient to pay debts, taxes, expenses 
and cash legacies. 

* * *% 


Seventeen individuals and nineteen 
charitable organizations receive cash be- 
quests totalling more than $250,000 un- 





ALABAMA’S 
MI LARGEST BANK 


Complete Trust 
Facilities 


T NATIONAL 
BANK 


of Birmingham 


der the will of Robini F. Merrill, descen- 
dant of the founder of E. R. Merrill 
Spring Co. of New York. A niece and 
a nephew receive Miss Merrill’s stock in 
the company. The remainder of the es- 
tate, estimated at over $2,000,000, is to 
be set up in trusts of equal parts to pay 
the income to those two for their respec- 
tive lives, and thereafter to distribute 
the principal to sixteen of the charitable 
institutions according to stated percen- 
tages. The will names the niece, Miss 
Merrill’s attorney and First National 
Bank of New Rochelle, N. Y., as execu- 
tors and trustees. 


* * * 


Another in the long line of illustrations 
of the penny-wise, pound-foolish fallacy 
of drawing one’s own will instead of hav- 
ing a competent attorney perform this 
specialty, is found in a recent report in 
the London Times. A woman wrote her 
will on a stationer’s printed form costing 
sixpence. On questions of interpretation 
of the will, a summons was taken out and 
eleven counsel were engaged to contend 
for different points of view. No mention 
is made of what their fees will be. 


0 


First Common Trust Fund 
in Massachusetts 


On March 27 the Old Colony Trust Com- 
pany of Boston executed a declaration of 
trust for a common trust fund, to become 
the first institution in Massachusetts to cre- 
ate such a fund under the Federal Reserve 
Board regulations. As yet, the date on 
which it will commence operations has not 
been decided. 


0 


The present officers of the Corporate 
Fiduciaries Association, Group II, Pennsyl- 
vania Bankers Association, are: 

Pres., DeHaven Develin, Bryn Mawr Trust 

Co., Bryn Mawr; 

V.P.: James K. Wambold, National Bank 
of Chester Co. & Trust Co., West Ches- 
ter; 

Secy.-Treas.: Harry L. Gray, Chester- 
Cambridge Bank & Trust Co., Chester. 





CURRENT EVENTS 


TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


EXECUTIVE EMPLOYMENT 
CONTRACTS AND DEFERRED 
PAYMENTS 


MN employment contract between an 
executive and his corporation may 
provide for deferred payments to him 
and/or his family, in addition to current 
fixed salary and bonus. Such payments 
are usually provided in the event the ex- 
ecutive’s employment is severed for any 
reason, including death. The contract 
may provide that, if he dies while in the 
company’s employ, it will pay to his fam- 
ily over a fixed period of years an amount 
equivalent to one or more year’s salary. 
Also that, in the event his employment is 
terminated for any other reason, x% of 
his salary will be paid to him for y years, 
the payments to cease if he becomes asso- 
ciated with a competing corporation. 

Although these payments are contin- 
gent (on his death occurring while with 
the company and on his not joining a 
competitor if he leaves the company) they 
represent funds available to him or his 
family in the future. This type of con- 
tract commits the corporation to make 
fixed payments, the timing of which, 
however, remains uncertain. Since the 
salary death benefit might be pay- 
able tomorrow, it should be underwritten 
by insurance on the executive’s life, in 
favor of the Corporation, in an amount 
to cover the full death benefit. The policy 
would be owned and paid for by the com- 
pany and held as an investment. 

Upon the death of the executive, the 
company would receive the proceeds of 
the policy free of any corporation income 
tax, no matter how large a “profit”? may 
result from proceeds’ exceeding the pre- 
miums paid. Assuming the amount is 
reasonable, each payment to the desig- 
nated beneficiary out of the proceeds is 
deductible by the corporation for pur- 
poses of its income taxes inasmuch as the 
corporation is obliged to make these pay- 


ments under the employment contract. ' mary types of clauses: 


Thus the transaction involves a two-way 
tax advantage from the company’s view- 
point. 

From the standpoint of the executive, 
he is able to conserve what might be 
termed a part of his employment com- 
pensation, free of current income tax. 
While the called for payments to his fam- 
ily, when, as and if made, would be sub- 
ject to income tax in the hands of the re- 
cipient, the latter’s tax bracket would 
probably be lower than the executive’s. 


The same insurance policy could also 
be used to fund possible payments to the 
executive in the event of severance of em- 
ployment. The type of policy selected 
would have an annually increasing cash 
value gradually approaching the point 
where it would cover the required sever- 
ance payments. If payments are made 
to the executive because his employment 
is severed they would constitute taxable 
income to him only to the extent received 
each year, because each payment would be 
made only if the executive is not asso- 
ciated with a competing company. If 
severance of employment occurs when the 
executive is advanced in years, the afore- 
mentioned contingency would be rather 
remote. 

Whether or not the foregoing plan may 
be added to an existing employment con- 
tract is a matter governed by the circum- 
stances of each case. There would be no 
tax problem as the corporation takes no 
current deduction for these future pay- 
ments or premiums paid on the insurance 
policy. Also, because of the deferred and 
contingent nature of the payments, the 
plan is in keeping with the anti-inflation 
act and should not be deemed to consti- 
tute a current salary increase. 


TAX CHECK LIST FOR 
TESTAMENTARY TRUSTS 


HE income and estate tax effects of 
the provisions in a trust under a will 
are illustrated by the following custo- 
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1. Income to beneficiary with no right 
to withdraw principal. Under this pro- 
vision the trust income is taxable to the 
beneficiary but no part of the principal 
would be taxable in the estate of the 
beneficiary at death. 


2. Income beneficiary having uncon- 
trolled right to withdraw all of principal. 
This provision would cause the entire 
principal to be taxed in the estate of the 
beneficiary even if none of the principal 
were so withdrawn, if such beneficiary 
survived the testator by five years or 
more. 


3. Income beneficiary having uncon- 
trolled right to withdraw fixed percen- 
tage of principal annually. This would 
cause a portion of the principal to be 
taxed in the beneficiary’s estate. The 
amount so taxed would be based on the 
present value, as of the date of the bene- 
ficiary’s death, of the right to withdraw a 
fixed number of dollars each year in the 
future for the period of the beneficiary’s 
life expectancy. 
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4. Principal payments to beneficiary in 
discretion of trustee. Under this pro- 
vision the trustee could make payments 
from the principal to the beneficiary if 
needed, thus adding flexibility to the 
trust, and no part of the undrawn princi- 
pal would be taxed in the estate of the 
beneficiary. 


5. Fixed annuity payable out of prin- 
cipal and income of trust. To the extent 
the annuity is payable out of trust in- 
come, such portion is subject to income 
tax to the beneficiary. To the extent the 
annuity is payable out of principal such 
principal would be taxed in the estate of 
the beneficiary if not disposed of during 
the beneficiary’s life. 


6. Income accumlated in the trust. 
Such income is subject to income tax to 
the trust and not to the beneficiary ulti- 
mately receiving it. (Of course, State 
laws have varying restrictions on accum- 
ulations of trust income. ) 


7. Unlimited power in beneficiary to 
dispose of principal by will. Whether or 
not such power is exercised by the bene- 
ficiary, the entire principal of the trust 
would be taxed as part of the benefici- 
ary’s estate. 


8. Limited power in beneficiary to dis- 
pose of principal by will. If this power 
can be exercised only in favor of spouse, 
descendants, spouses of descendants, and 
qualified charities, there would be no tax 
in the estate of the beneficiary even if the 
power were exercised. 

Ordinarily, a combination of some of 
the foregoing provisions will supply the 
most inexpensive tax base for the trust 
and the beneficiary. In addition, greater 
protection can be afforded through pro- 
visions which give flexibility to and do 
not force dissipation of the trust. 


EMPLOYEE CONTRIBUTIONS TO 
PENSION PLANS 


HE matter of whether or not em- 
| ployees should make contributions to 
a pension plan resolves itself into three 
points: 

(a) For what reason should employees 
contribute? The usual justification given 
for employee contributions is that the 
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partial matching of employer dollars in- 
stills thrift by making the employee 
“earn” his pension. This, however, is a 
moot question. It is unfortunate but 
true that a person forced to do something 
seldom absorbs the lesson. Forced sav- 
ing falls in this category. 

The current funding of a future pen- 
sion represents a form of deferred com- 
pensation for the employee. This, when 
added to basic salary, comprises an em- 
ployee’s total compensation for services 
rendered to his employer. When treated 
on this basis, the employee earns his pen- 
sion through endeavor and faithfulness. 
Why then should he be forced also to pay 
for a portion of his pension out of an- 
other part of his compensation? If he is 
ambitious, he will not rest content with 
the limited benefits supplied under a pen- 
sion plan; he will conserve part of his 
salary himself on a voluntary basis. The 
mere fact that his employer creates his 
basic estate for him will usually result in 
giving the employee a real appreciation 
of what a personal estate means. 

(b) How do employees react to a con- 
tributory plan? The current feeling 
among employees that there are already 
too many deductions from the pay envel- 
ope must be taken into consideration, 
inasmuch as one of the main reasons for 
establishing a pension system is to “buy” 
greater employee satisfaction. With an 
employee’s take-home pay—already de- 
pleted by deductions for income, social 
security and possibly other: taxes, and 
War Bond purchases—buying less and 
less due to higher living costs, it is easy 
to see that another deduction, regardless 
of its merits, may cause considerable dis- 
satisfaction. 

After the war an employee may be able 
to take home more of his pay. For this 
reason some pension plans waive em- 
ployee contributions during the war but 
require them thereafter. However, a 
pension plan, which is supposed to oper- 
ate for many years, will probably expe- 
rience many ups and downs of the eco- 
nomic cycle. It is likely, therefore, that 
there will be a repetition of the conditions 
which deplete the pay envelope. This 
matter must be considered on a long- 
range basis if the plan is not to prove a 
boomerang. Aside from this, too many 


359 


deductions may generate a pressure for 
pay raises. 

(c) If employees contribute, to what 
purpose should their funds be allocated? 
If an employer decides that employees 
should contribute to a pension plan, their 
contributions could be used in either of 
two ways. The basic pension formula 
having been established, these amounts 
could be used to defray part of the cost, 
thus reducing the company’s expense. Or 
they could be used to provide an addi- 
tionai pension through increasing the 
basic pension formula. This point can 
be decided only after examination of all 
circumstances, including the employer’s 
ability to fund an adequate pension sys- 
tem. 

ee 
Life Insurance Up 


New life insurance for February was 4 
per cent more than for February of last - 
year, according to the Life Insurance Asso- 
ciation of America. For the first two months 
of this year the total was 2.6 per cent less 
than for the corresponding period of 1944. 





KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway 
New York, 1, N. Y. 


SALES at PUBLIC AUCTION 
for ESTATES 


* 
APPRAISAL FOR TAX 
AND OTHER PURPOSES 


The Kende Galleries offer unparalled 
facilities for selling estates. Cash ad- 
vances on properties for estates in 
need of administration expenses or 
taxes will be made. All sales are 
given unusually large coverage in 
newspapers and magazines. Write or 
phone for information about the addi- 
tional advantages offered by the 
Kende Galleries, PEnnsylvania 6-5185. 
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O ssennenen seeking new or additional 


banking or trust connections in Philadelphia 
are invited to regard 135 South Broad Street 
as the central-city location for prompt and 
efficient service. This Bank, backed by 79 
years of experience, is well equipped to satisfy 


your bank and corporate-trust needs. 


Fidelity-Philadelphia Trust Company 


Organized 1866 


135 South Broad Street, Philadelphia 9, Pa. 


Member Federal Reserve System - Member Federal Deposit Insurance Corporation 
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TRUST BUSINESS GROWS 





Annual Reports to Stockholders Reveal Gains in Assets 


Stockholders and, indeed, all customers 
of the bank and their friends are urged to 
take advantage of the service offered them 
by the Estate Planning Department, organ- 
ized to supplement the Trust Department. 
This department at no cost assists indivi- 
duals in collaboration with their attorneys 
in the proper planning of their estates dur- 
ing their lifetimes so that they may provide 
a maximum of benefit to their families at a 
minimum of cost to their estates. The Trust 
Department is acting as trustee for many 
corporations in connection with retirement 
and pension plans. 

L. G. Harriman, MANUFACTURERS AND 
TRADERS TRUST CO., Buffalo, N. Y. 

a 


The volume of business handled by our 
Trust Department, and also the earnings, 
were slightly larger in 1944 than in 1943; 
we already have the assurance of a sub- 
stantial amount of new business which 
should be on our books in the immediate 
future. 

Fred E. Goldmann, MOUNT VERNON TRUST 

CO., Mount Vernon, N. Y. 


During 1944 the trust department has re- 
ceived a substantial volume of appointments 
as executor and trustee under wills and as 
trustee under living trusts. The pension 
trust and the investment divisions have 
made further progress during the year just 
ended. Pension and profit-sharing plans 
are being recognized more and more for 
their beneficial contributions to the Ameri- 
can social order. It is hoped that the bank 
as trustee under such plans will become an 
increasingly important factor in this highly 
desirable movement. Our advertising cam- 
paign promoting these employee benefit 
programs has attracted wide attention 
among company officials and the general 
public. Many thousands of copies of the 
bank’s comprehensive study on pension, 
bonus, and profit-sharing plans are being 
used throughout the country as a source of 
information on the subject. The same con- 
siderations which have prompted estate 
owners to name the bank as executor and 


and Earnings 


(Continued from March issue) 





trustee have influenced many investors to 
seek the experienced and conservative ad- 
vice of our investment service division. The 
business of this division has shown a signi- 
ficant increase. 


Winthrop W. Aldrich, 
BANK, New York. 


CHASE NATIONAL 


During 1944 a number of important ap- 
pointments were obtained, with the result 
that the Fiduciary Departments as a whole 
have shown a satisfactory increase in busi- 
ness for the year. 

Eugene W. Stetson and J. Luther Cleveland,. 

GUARANTY TRUST CO., New York. 

e 


Our Trust Department shows greater ac- 
tivity and increased earnings in both divi- 
sions. The Corporate Trust Division has 
during 1944 maintained well its excellent 
record of services to a large clientele. The 
Personal Trust Division has made good 
gains in the volume of its business, and has 
done noteworthy work in promoting Pen- 
sion and Profit-Sharing Trusts. 


Henry C. Von Elm, MANUFACTURERS TRUST 
CO., New York. 
a 


Income from the Trust, Transfer and 
Mortgage Servicing Department amounted 
to $313,341, a decrease of $34,946 from 
the amount realized in 1943. This is partly 
attributable to the smaller volume of per- 
sonal trusts and estates which terminated 
during the year and the consequent lessen- 
ing of principal commissions which are col- 
lectible on such termination. It is partly 
the result of the liquidation of approxi- 
mately $9,700,000 principal amount of 
mortgage certificate trusteeships through 
the sale of the trusteed mortgages or real 
estate. 


George McAneny, TITLE GUARANTEE AND 
TRUST CO., New York. 


The total assets of the Trust Department 
increased $5,530,920.30 during the year to 
a total of $122,546,688.82. 


Raymond N._ Ball, LINCOLN-ALLIANCE 
BANK & TRUST CO., Rochester, N. Y. 
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Steady progress has been made during 
the year in increasing the number of indi- 
viduals who have named this Company as 
executor and trustee. Many wills left with 
us for safekeeping have been reviewed with 
the testators and their counsel. Our cus- 
tomers are becoming acquainted with the 
many advantages of special agency accounts 
and living trusts with a resulting good trend 
in this type of service. 

Through advertising and personal contact 
by many of the Company’s officers, the 
Trust Department has broadened its friend- 
ly relationship with attorneys and life un- 
derwriters who are interested in the affairs 
of our customers. 

An analysis of figures prepared by an 
independent statistical organization shows 
that all of the trust companies in Philadel- 
phia received a total of 795 estates of 
$10,000 or over with total assets of $103,- 
328,000 in the four year period 1940-43, both 
inclusive. This Company stood fifth in the 
number of estates and sixth in total assets 
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received by all Philadelphia trust compan- 
ies during this period. Comparable figures 
for the year 1944 are not yet available but 
the appointments received by this Company 
were in excess of our average for the prev- 
ious four years. 

At the end of the fiscal year, there were 
total assets of approximately $3,700,000, in 
the Common Trust Fund which is an in- 
crease of just under 25%. The average 
amount invested per unit from the inception 
of the Fund on January 1, 1941 to October 
31, 1944 was $9.97 while each unit had a 
value at the latter date of $11.07. 


A total of 239 real estate properties held 
by accounts in the Trust Department and 
having a net sales value of $1,180,626 were 
placed under agreement of sale during the 
year. 


Trust department commissions totalled 
$217,054, an increase of $46,045 over 1943. 


Louis H. Bieler, GERMANTOWN TRUST CO., 
Philadelphia, Pa. 








American Bankers Association Trust Division’s Executive Committee 


in recent session in New York City 


L. to r.: John A. Reid, James C. Shelor, T. Stanley Holland, Edwin W. Marvin, 

N. Baxter Maddox, A. Stanley North, Craig R. Smith, George C. Barclay, Howard 

C. Lawrence, William H. Goodman, Charles E. Orcutt, Merle E. Selecman, Evans 

Woollen, Jr., Division President Frederick A. Carroll, James W. Allison, Foster 

W. Doty, W. Elbridge Brown, Richard G. Stockton, Raymond H. Trott, Louis S. 

Headley, Carl W. Fenninger, Robertson Griswold, H. M. Bardt, Chester R. Davis, 
Gilbert T. Stephenson, and Carlysle A. Bethel. 
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The gross earnings of the Personal Trust 
Department for the year ending November 
30, 1944 were $1,859,634.96. Compared 
with those of last year, amounting to $1,- 
640,319.31, this represents a gain of $219,- 
315.65, or 13.4 per cent. The estimated 
operating expenses of the Department for 
the year were $1,712,222.84, indicating a 
net profit of $147,412. While it is encour- 
aging to note that this is the first year since 
1935—when we first began to make de- 
tailed cost studies of our operations—that 
we have made a profit in this Department, 
nevertheless the net result is far below 
what should reasonably be expected from 
the volume of business transacted, the na- 
ture of the services performed, and the de- 
gree of responsibility assumed. It ig esti- 
mated that these net earnings amount to 
but 17% cents for each thousand dollars of 
the $850,000,000 of assets administered, or 
about 1/60 of 1 per cent. 


As a step toward assuring more adequate 
compensation in the future, we have discon- 
tinued the practice, once common in Phila- 
delphia, of making rigid agreements which 
fixed commissions for an indefinite period 
in the future regardless of changing de- 
mands, responsibilities and costs. Instead, 


a form of flexible agreement is now used 
which provides that commissions shall be 


subject to reconsideration, should future 
conditions warrant, at the request of either 
the beneficiaries or the Company. 

The inventory value of estates under 
which your Company qualified during the 
year as Executor or Co-Executor was in 
excess of $11,800,000. The smallest estate 
received was less than $5,000, while the 
largest is estimated to have a value of sev- 
eral millions. Appointments were received 
during the year as Administrator, Trustee 
under Wills and Deeds, Guardian, Trustee 
under Pension Trusts for Corporations, 
Agent for Fiduciaries, Supervised Agent 
and Custodian, the estimated total of which 
amounts to $13,743,475. 

Our Supervised Agency Service is em- 
ployed by an ever-increasing number of 
clients. At the present time, the total mar- 
ket value of Agency funds under the direct 
care and supervision of our Investments 
Committees approximates $48,424,000. 

James E. Gowen, GIRARD TRUST CO., Phila- 
delphia, Pa. 
& 


The volume of trust business during 1944 
showed a satisfactory increase, the Personal 
Trust Department operating at a small 
profit. The Corporate Trust unit continued 
to run on a substantially profitable basis. 
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At June 30, 1944, our Common Trust 
Fund held assets of an aggregate market 
value of $2,610,970. It has shown to ori- 
ginal participants an appreciation of over 
14% and a yield of 4.1%. The Fund has 
steadily become more popular with our 
beneficiaries and co-trustees; and, by reason 
of diversification of investment in many is- 
sues of bonds and stocks, gives much better 
protection to smaller trusts than is possible 
if each trust is separately invested. 

Perey C. Madeira, Jr., LAND TITLE BANK & 

TRUST CO., Philadelphia, Pa. 

° 


While the gross earnings of this depart- 
ment, represented by commissions and fees, 
were the largest in our history, yet the 
operating results showed only a modest 
margin of profit, a profit in no sense com- 
mensurate with the volume of trust funds 
under administration and the responsibil- 
ities involved. We are constantly making 
improvements in operations, making pro- 
gress toward better commission rates by. 
agreement and attempting to see that all 
new business coming on to our books bears 
a living rate of commission. These gains, 
however, are largely nullified by the con- 
tinued reduction in rates of income from the 
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investments on which our commissions are 
so largely based. 

In previous reports we have commented 
at some length upon three basic objectives 
which must be reached in whole or in part 
before trust administration can be conduct- 
ed on a reasonably satisfactory profit basis. 
First, the change of our State laws to sub- 
stitute the Prudent Investor Rule for the 
present legai investment limitations, thus 
allowing a trustee more flexibility in invest- 
ment and the beneficiary greater opportun- 
ity for better income; second, legislation or 
court authority permitting a trustee to 
charge a principal fee in long term trusts, 
both as executor and as trustee; and, third, 
the raising of the present limitation of 
$25,000 for the investment of any one ac- 
count in a common trust fund. 

Four years of experience with our Dis- 
cretionary Common Trust Fund has demon- 
strated its sound advantages for the smaller 
estate, for which it provides a wide diversifi- 
cation of investment otherwise unobtainable. 
The Fund, itself, increased during the fiscal 
year from $15,421,763 to $18,792,455, while 
the number of participants increased from 
1,195 to 1,274. 

In addition to the Discretionary Common 
Trust Fund, we established a Common 
Trust Fund for Legal Investments on 
November 16th which, on opening date, held 
assets of $4,158,650 and was participated in 
by 867 accounts. ‘This fund will provide 
an excellent medium for accounts under 
$25,000 where the investments are confined 
to those on the so-called “legal investment” 
list. 

During the summer we inaugurated a new 
service, known as Investment Advisory Ser- 
vice, providing for agency accounts a fre- 
quent and comprehensive analysis of the 
securities contained in the account. Such 
a service provides complete flexibility to 
meet the needs of the individual client, and 


“Providing thoroughly 
modern trust services 


_* 


First AND MERCHANTS 
National Bank of Richmond 
Member Federal Deposit Insurance Corporation 
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ean well be used by individuals, charitable 
organizations and others, not, in themselves, 
equipped to give proper analytical care or 
continuous supervision to their security 
holdings. 


Wm. Fulton Kurtz, THE PENNSYLVANIA 
COMPANY FOR INSURANCES ON LIVES AND 
GRANTING ANNUITIES, Philadelphia, Pa. 


» 

During the year 1944 our commissions in 
the Trust Department ($1,190,841) exceeded 
those of the preceding year ($1,174,732), 
although in 1944 we penalized our earnings 
from eommissions to some extent by a 
change in method of crediting commissions, 
which resulted in postponing the receipt of 
certain commissions until 1945. 

The Common Trust Fund at the end of 
its fourth year on October 31, 1944 had a 
total investment in the Fund of over 
$14,000,000. As of that date the current 
value of a unit was $10.11. The average 
cost of the unit was $9.80. The yield on 
1944 distributions was 3.48%, based on 
present market value and 3.59% on average 
cost. The estimated current yield, based 
on market value, was 3.55%. 

W. Logan MacCoy, PROVIDENT TRUST CO., 

Philadelphia, Pa. 

n 

A substantial amount of new business 
was obtained during the year, including new 
wills on file, executorships, trusts, guardian- 
ships and agency accounts. 

It is gratifying to report that the solici- 
tation of new business in general by officers 
and staff has continued to show satisfactory 
results. As part of this new business pro- 
gram, monthly meetings. of all employees 
have been held on “Customer Relations,” 
“New Business Development,” and similar 
subjects. 

Individual trusts at the year end amount- 
ed to $61,853,887; corporate trusts, $19,270,- 
000. 


Frank C. Roberts, Jr., REAL ESTATE TRUST 
CO. OF PHILADELPHIA, Pa. 


7 

Total trust funds amount to $149,000,000. 
The excellence of our Common Trust Fund 
as a medium for investment of funds of 
moderate sized estates has been further con- 
firmed. The value of the fund per invest- 
ment unit on December 10, 1944 was $110.90, 
compared to $107.86 in 1943, $100.66 in 1942 
and $98.78 in 1941. Income distributed for 
the year ending December 10, 1944 was $4.10 
per investment unit compared to $4.00 in 
1943, $4.03 in 1942 and $3.68 in 1941. 

Trust department commissions were 
$560,376, compared with $543,580 in 1943. 


L. H. Gethoefer and J. O. Miller, PEOPLES- 
PITTSBURGH TRUST CO., Pittsburgh, Pa 
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Gross earnings of the Trust Department 
reached a total of $200,954, an increase from 
gross earnings of $182,262 in 1943, and 
$198,241 in 1942 which previously had been 
the department’s best year. Net earnings 
of the Trust Department in 1944 were 
$72,487. 


During 1944 we terminated and distrib- 
uted the assets of 193 trust accounts for 
a total principal sum of $549,954, compared 
with 188 accounts for a total of $867,795 
last year. We obtained 131 new trust ac- 
counts for a total of $2,229,215 compared 
with last year’s report of 124 new accounts 
for an initial value of $865,803. 

Book value of trust funds shows a decline 
due to the amortization and liquidation of 
mortgages sold to the public and does not 
mean that trust estates were terminated at 
a more rapid rate than new business was 
received. 


The book value of our trust funds con- 
tinues to be deliberately understated to 
make our trust bookkeeping easier. We 
carry 428 parcels of real estate at a value 
of $428, which parcels reflect an initial in- 
vestment value or appraised value of 
$8,375,187. We have 138 items of stock 
in agency accounts carried at $138, which 
reflect true value of $141,721. We have 56 
items of bonds in agency accounts, many of 
them Government bonds, carried at $56, 
which reflect a true value of $96,840. If we 
would add to the book value of our trust 
funds of $28,725,167, the real value of the 
three aforementioned items, we would have 
actual trust funds in our custody of 
$37,338,293. 


Corporate trusts in the sum of $7,999,- 
374 were outstanding on December 30. 

We obtained 38 wills, 5 life insurance 
trusts, 3 living trusts, 5 agency accounts 
and 4 pension trusts. We reviewed and re- 
vised 15 wills and life insurance trusts in 
which we previously were named. 


Total potential trust business received in 
1944 amounted to approximately $3,500,000. 


We have continued our practice of send- 
ing the beneficiaries of our trust estates, 
analyses of the estates’ investments, partic- 
ularly as to stocks and bonds. 


Sidney D. Kline, BERKS COUNTY TRUST CO., 
Reading, Pa. 


The income of the Trust Department dur- 
ing the year amounted to $75,916.01, and 
expenses to $32,988.68. 


Julian Mitchell, SOUTH CAROLINA NATION- 
AL BANK, Charleston, S. C. 
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The Trust Department of the Bank has 
enjoyed a profitable year. The Department 
closed the year with 422 trust accounts, 
reflecting an aggregate book value of 
$58,541,000.00. The gross earnings amount- 
ed to $110,453.00, and the acquisition of 
new business amounted to $10,091,700.00, 
both of these accomplishments being the 
greatest in the history of the Department. 


Of the $10,000,000 of new business ac- 
quired during the year, all but $655,000 be- 
longs to “operating trusts,” which came 
through 21 new accounts, under wills or 
living trust agreements. The “operating 
trusts” are truly the blood stream of the 
Department. They are, in a very definite 
sense, the prime objective of the Depart- 
ment—first, because they are the means of 
supplying the widest and most valuable, 
helpful and needed services to the com- 
munity and its surrounding territory, and 
second, when these trusts become once 
established they remain in the custody of 
the bank on an average of many years. Of 
these trusts we have 309, aggregating in 
book value $36,254,000. 

The Department has maintained with the 
Commercial Department of the Bank during 
the year an average daily deposit account 
close to $2,500,000. Through this account 
the Department cleared an aggregate of 
$13,000,000 in principal cash received and 
disbursed in the operation of the Depart- 
ment. It also cleared an aggregate of 
$5,000,000 of income received for and dis- 
bursed to persons and institutions under the 
terms of trusts of all kinds, and it cleared 
an aggregate of $13,000,000 for the re- 
demption of corporate bonds and coupons. 

We have in “operating trusts” some $36,- 
000,000 of assets. In the administration of 
these assets during the year, activities of 
the investment account of the Department 
are shown by the acquisition, through ori- 
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ginal receipt or re-investment of bonds, in 
the amount of nearly $9,000,000; sale, re- 
demption or delivery of bonds amounting to 
$3,500,000; acquisition through purchase or 
deposit of stocks valued at $3,500,000; sale 
or delivery of stocks valued at $1,600,000; 
acquisition of notes and mortgages amount- 
ing to $350,000; and the payment or de- 
livery of mortgages and notes amounting to 
$500,000; real estate acquired during the 
year is valued at $500,000; and real estate 
sold or distributed is $478,000. 

The gross earnings of the Department for 
the years beginning with 1930 and ending 
1944, amount to $1,214,006. 


Rosser J. Coke, Sr., FIRST NATIONAL BANK 
IN DALLAS, Texas. 


* 

The volume of business in the Trust De- 
partment has increased to such an extent 
that new quarters are being prepared for 
them. Undoubtedly our Trust Department 
has developed to be one of the largest, best 
equipped and most efficiently operated in 
the State. 

J. H. Frost, FROST NATIONAL BANK, San 

Antonio, Texas. 

s 

Trust Department operations in 1944 
again produced increased profits from a 
gratifying volume of current accounts, well 
diversified. Potential new business, much 
of which can be traced to Stockholders of 
the Bank, appreciative beneficiaries, satis- 
fied customers and their observing friends, 
also was recorded. 

Too often the layman thinks of the Trust 
Department as having to do exclusively with 
the administration of estates. While its 
primary efforts are so directed, and an in- 
creasing number of beneficiaries are thus 
being served, two other functions should not 
be overlooked: one, for living individuals 
and organizations; the other for corpora- 
tions. Particularly in recent years the num- 
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ber of Agency and Living Trust Accounts 
has markedly increased, and the value of 
securities and other assets held thereunder 
is now counted in the millions. 

Corporations are using the facilities and 
knowledge of the Trust Department with 
increasing frequency as Transfer Agent or 
Registrar for their stock issues, as Dividend 
Paying Agent, as Depository in the event 
of sale, liquidation or change in capital 
structure, and as Trustee under bond is- 
sues. Others, lacking adequate means for 
storing and handling their own securities, 
have found particularly advantageous and 
economical the Department’s Safekeeping 
service. 

John M. Miller, Jr. and H. Hiter Harris, FIRST 

& MERCHANTS NATIONAL BANK, Richmond, 

Va. 

7. 

The perplexities of taxation and the ever 
increasing difficulty of investing funds safe- 
ly in securities that will produce a reason- 
able income is causing many persons to be- 
come trust minded. This coupled with the 
fact that your Trust Department has within 
its personnel men skilled in taxes, security 
analysis and those who devote their entire 
time to the administration of trusts and 
estates, is responsible for the continued 
growth of this depeartment as reflected by 
the substantial volume of business placed 
with us during the year. 

Corporate work which includes the trans- 
fer of stocks and the exchange of secur- 
ities has been active and profitable. The 
outlook for future business is encouraging. 


H. H. Augustine, STATE-PLANTERS BANK 
& TRUST CO., Richmond, Va. 


* 

The Trust Department continues to show 
a healthy growth in business. This year 
the total assets of estates managed by the 
department exceed eleven millions of dol- 
lars, and the gross income of the depart- 
ment for the past year was the largest in 
its history. There are at the present time 
287 active accounts on the books of the de- 
partment. 

The volume of business of our Supervised 
Agency Service has grown steadily over the 
past three years as more and more of the 
bank’s customers and friends—some of 
whom are in the armed services—have found 
its use advantageous. This type of bus- 
iness becomes proportionately more profit- 
able as the volume increases. 


C. Francis Cocke, FIRST NATIONAL EX- 
CHANGE BANK OF ROANOKE, VA. 


* 
It is a pleasure to report increased activ- 
ity and earnings in our Trust Department. 
This Department is not a beneficiary of 
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war activity; conversely, it will doubtless 
suffer no shrinkage from the cessation of 
such activity. It has shown steady and 
consistent growth throughout the history 
of the Bank and assets controlled by it 
amounted at the end of the year to more 
than $15,500,000. More than 50% of our 
income in the Trust Department has come 
from living trusts and agency accounts. 
During the coming year we propose to con- 
centrate to a greater extent upon the de- 
velopment of wills. During the year we 
opened agency accounts for three widows 
whose husbands left substantial estates. As 
the result of our relationship with these 
ladies, none of whom had formerly done 
business with the Bank in their individual 
capacities, each one of them has established 
a living trust with us. 


George H. Greenwood, THE PACIFIC NA- 
TIONAL BANK OF SEATTLE, Wash. 


The Trust Department’s progress in 1944 
was outstanding. Its volume of trust assets 
increased substantially, trust commissions 
attained new all time highs, and the value 
of its future business written during the 
year will run into high seven figures. An 
important volume of trust business was 
acquired through the acquisition by the Na- 
tional Bank of Commerce of the Guaranty 
Trust Company of Yakima. This company 
had the largest and oldest trust business 
in the Yakima Valley and places the Na- 
tional Bank of Commerce in first place in 
the trust as well as commercial banking 
field in that important part of the state. 


Andrew Price, NATIONAL BANK OF COM- 
MERCE, Seattle, Wash. 


The Trust Department has experienced an 
active and satisfactory year, during which 
the volume of new appointments as executor 
and trustee under wills and as trustee under 
living trusts, has been increasing. Gross 
earnings of the department last year were 
12% higher than during the previous year, 
35% higher than five years ago, and 80% 
higher than ten years ago. It is particular- 
ly interesting to note the large number of 
security owners who are seeking that type 
of advisory assistance which is offered 
through our agency and custodianship de- 
partment. 


Lawrence M. Arnold and J. A. Swalwell, SEAT- 
TLE-FIRST NATIONAL BANK, Seattle, Wash. 


- 

During 1944 new business received by the 
Trust Department showed a large increase 
over that for 1943 and earnings were equally 
greater than during the previous year. 
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The new accounts accepted during the 
year cover nearly the entire range of human 
experience. The Bank has been appointed 
guardian of the estates of minors, of incom- 
petents and of Veterans of World Wars I 
and II. It has served as executor, co-exe- 
cutor and administrator of estates. It has 
been named as trustee under agreements 
whereby retirement annuities are to be 
paid employees; as trustee under wills to 
safeguard estates and insure a continuous 
income for wives and children. It has been 
appointed trustee under divorce settlements 
to protect the interest of a wife; under 
living trusts to conserve income for old 
people, middle-aged and young; under life 
insurance trusts to care for families and 
educate children; under agreements for the 
protection of family interests and to min- 
imize taxes and integrate estates. 


During the year there has been a con- 
siderable increase in Management Agency 
accounts whereby through a_ thoroughly 
modern, highly efficient service, surrounded. 
by financial safeguards, securities are pro- 
tected, interest and dividends collected, 
monthly statements rendered and all rou- 
tine details performed. 


From Report of Trust Investment Committee, 
SEATTLE TRUST & SAVINGS BANK, Seattle, 
Wash. 


The Trust Department has again shown a 
steady increase, and we are confident that 
this important phase of the business will 
become increasingly valuable. 

Reno Odlin, THE PUGET SOUND NATIONAL 

BANK, Tacoma, Wash. 


During the year the Trust Department 
has grown rapidly and many new wills have 
been filed with the Department. The popu- 
larity of Pension Trusts with manufacturers 
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and commendable efforts on the part of 
the Trust Officers have led to our securing 
a large number of these trusts. As of July 
1 a Discretionary Common Trust Fund was 
established, the first of its kind to operate 
in the State. 


Eliot G. Fitch, MARINE NATIONAL EX- 
CHANGE BANK, Milwaukee, Wis. 


CANADA 


. .. Earnings are the highest in the his- 
tory of the Company, despite heavy taxa- 
tion, and the statement shows a consistent 
growth in all Departments, estates, trust 
and agencies amounting to $5,577,851. 

Fred Magee, THE CENTRAL TRUST COM- 

PANY OF CANADA, Moncton, N. B. 


Estates and trusts under administration 
amount to $2,253,491. 


C. A. Fleming, GREY & BRUCE TRUST & 
SAVINGS CO., Owen Sound, Ont. 





At the 63rd annual meeting of The Tor- 
onto General Trusts Corporation, a presen- 
tation of silver on the completion of fifty 
years of service with the Corporation was 
made to F. R. Dymond, purchasing officer, 
and John Foster, valuator in the real estate 
department. The above photo shows, seated 
l. to r.: President, Hon. Charles McCrea, 
K. C.; Vice President and General Manager 
W. G. Watson; Director Isaac Pitblado, 
K. C. Standing: Mr. Dymond; J. H. A. 
Buyers, retiring manager of the Montreal 
Branch (after 45 years of service); Mr. 
Foster, 
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The increase in the Company’s assets was 
the largest in any year in its history. The 
gain in Trust, Estate and Agency assets 
during the year was just under $8,000,000 
and brought our total assets under admin- 
istration to $67,768,244. In the past five 
years our trust assets have grown by about 
40%. In ten years, they have almost doub- 
led. In the last fifteen years, they have 
more than tripled. We are now adminis- 
tering over 3,000 estates, trusts and agen- 
cies ranging in size from those of a few 
hundred dollars, up through all the brackets 
to those of substantial wealth. The aver- 
age size of estate or account in our hands 
is roughly $22,000, with of course the ma- 
jority in number being under that amount. 
Geographically, we are administering as- 
sets that extend from the coal-mining area 
of Cape Breton to timber limits in British 
Columbia. 

E. D. Gooderham, THE CANADA PERMANENT 

TRUST CO. LTD., Toronto, Ont. 

* 


The net earnings of the Company show a 
satisfactory increase over the previous year, 
and the total assets under administration 
stand at the highest figure in the Company’s 
history. 


Hon. Leighton McCarthy, K.C., 
TRUST CO. LTD., Toronto, Ont. 


NATIONAL 


Estates, Trusts and Agencies represented 
a total of $241,627,859, an increase over 
the preceding year of $7,000,709. Out of 
a total of 210 estates which fell in for ad- 
ministration in 1944, while there were sev- 
eral which ran over a million dollars, 68% 
of these estates were less than $25,000, 
which we are always glad to serve. Indeed 
for the last five years, including 1944, 62% 
of all the estates falling in have been under 
$25,000. In 1944 the new Wills filed with 
us for safekeeping, or of which we were 
advised of our appointment as Executor, 
greatly exceeded in number those of any 
previous year. Our Corporate Trust, Trans- 
fer and Registrar Agencies are increasing 
in volume. 


William G. Watson, TORONTO GENERAL 
TRUSTS CORPORATION, Toronto, Ont. 


a 
Estates, Trust and Agency Account on 
December 31, 1944 stood at $912,534,213.08. 


M. W. Wilson and F. G. Donaldson, MONTREAL 
TRUST CO., Montreal, Que. 


Estates, Trusts and Agencies at the year 
end amounted to $30,489,071. 


E. L. Patenaude, SOCTETE D’ADM NISTRA- 
TION ET DE FIDUCIE, Mcntreal, Que. 
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Gross revenue was $2,961,000, up $166,- 
000; gross profit for the year was $718,000, 
of which $273,000 was required to provide 
for taxes, leaving net profit of $445,000, 
up $41,000. The special contribution to 
the Pension Fund was increased from $30,- 
000 to $50,000 in view of the satisfactory 
earnings. $40,000 was set aside to pay a 
Bonus of 2% to shareholders on 1st Feb- 
ruary, 1945. 


More new estates came to us in 1944 
than in any preceding year, but the asset 
value was not as great as in some years, in 
line with the general trend. It is probably 
safe to say that the work and responsibility 
devolving upon the Company in the admin- 
istration of estates and trusts has almost 
doubled in the past ten years but our re- 
muneration has not kept pace and it may be 
that before long some adjustment will have 
to be made in our scale of fees, to meet 
changed conditions. 


Management and safe-custody accounts 
show steady growth. There was consider- 
able activity in the incorporation of per- 
sonal holding companies for management 
by us on behalf of clients. Such companies 
are found useful in simplifying the admin- 
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‘To Represent You 


We are ready and able to act as the 
representative of your bank in Massa- 
chusetts in connection with ancillary 
administration or other estate matters. 
Your inquiry is invited. 


The National 
Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 
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istration of estates and will continue to be 
of advantage from a succession duty stand- 
point, even though reciprocal conventions 
are entered into between certain govern- 
ments. 


Many trusts continue to be formed by 
means of lifetime donations. We are also 
receiving more frequent appointments by 
corporations as trustee for pension funds. 


The corporate trust department held 
steady. There was an increase in the num- 
ber of stock transfers effected during the 
year. 


Ross Clarkson, THE ROYAL TRUST CO., Mon- 
treal, Que. 
* 


AUSTRALIA 


The new business that came in during the 
year ended 30th June, 1944 amounted in 
value to £1,472,532. The total Trust and 
Agency Funds under the Company’s admin- 
istration on 30th June last increased to 
£13,866,890. They are held on behalf of 
nearly three thousand estates, trusts and 
agencies. 


Sir J. Lavington Boynthon, EXECUTOR TRUS- 
TEE AND AGENCY CO. OF SOUTH AUSTRALIA 
LIMITED. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ARIZONA 


Phoenix—Hugh C. Gruwell was elected 
executive vice president of FIRST NATION- 
AL BANK OF ARIZONA and its affiliate, 
PHOENIX SAVINGS BANK & TRUST CO. 
Mr. Gruwell was formerly vice president in 
the business extension department of the 
Bank of America, Los Angeles. 


CALIFORNIA 


San Diego—Charles H. Martin retired as 
president and chairman of the board of 
SECURITY TRUST & SAVINGS BANK, 
and is succeeded by A. J. Sutherland, who 
has served the bank for 17 years as vice 
president. Mr. Martin had been president 
of the Security Trust since 1927. 


CONNECTICUT 


Hartford—George T. Bates, Jr., HART- 
FORD NATIONAL BANK & TRUST CO., 
was elected secretary to succeed the late 
Robert D. Chapin. Mr. Bates is a graduate 
of Trinity College, was in Boston until 1931, 
and was made assistant secretary of the 
bank in 1939. 


GEORGIA 


Atlanta—R. Clyde Williams, executive 
vice president of the FIRST NATIONAL 
BANK, has been elected president to suc- 
ceed James D. Robinson, who resigned due 
to ill health, but who will continue as vice 
chairman of the board. Mr. Williams, who 
began his 
banking career 
at the age of 
15, was for- 
merly assist- 
ant national 
bank examiner 
for the Sixth 
Federal Re- 
serve District 
(Atlanta), and 
national bank 
examiner in 
Chicago. Whfle 
with the War 
Finance Corp. 
he brought 
about the con- 
solidation of 
all state committees in certain districts un- 
der one head, becoming himself secretary 
and manager of the district from Virginia 
to Texas. From that post he was selected 


R. CLYDE WILLIAMS 


to become credit manager for the First Na- 
tional Bank, and became executive vice pres- 
ident in 1938. 


ILLINOIS 


Chicago—Anthony W. Weiss has been 
promoted to trust officer at the LAKE 
VIEW TRUST & SAVINGS BANK. 


INDIANA 


Indianapolis—William F. Mitchell, former 
chief securities clerk and investment analyst 
for the Indiana Department of Insurance, 
has joined the trust department at IN- 
DIANA TRUST CO. 


IOWA 


Des Moines—IOWA-DES MOINES NA- 
TIONAL BANK & TRUST CO. elected 
Franklin F. Robinson assistant trust officer 
in charge of the newly created personal 
agency division of the trust department, 
where he will assist individual, corporate 
and institutional customers in connection 
with their investments. Mr. Robinson is 
a graduate of Cornell College (Mt. Vernon, 
Iowa) and of the Law College of the State 
University of Iowa. From 1929 to 1945 he 
served as national bank examiner with spe- 
cial assignment to trust departments of all 
banks in the Seventh Federal Reserve dis- 
trict. 


MARYLAND 


Baltimore—Thomas B. Butler, as pres- 
ident, has become chief executive officer of 
the SAFE DEPOSIT & TRUST CO. with 
the resignation of George C. Cutler, chair- 
man of the board. 


MASSACHUSETTS 


Watertown—John S. Tufts was elected 
president of UNION MARKET NATIONAL 
BANK to succeed his late father, John F. 
Tufts. 


MICHIGAN 


Kalamazoo—FIRST NATIONAL BANK 
& TRUST CO. appointed W. J. Hollander 
to trust officer. Mr. Hollander had been a 
claim agent for the New York Central Rail- 
road. 


NEW JERSEY 
Newark—FIDELITY UNION TRUST CO. 
appointed William L. Brower assistant trust 
officer at the main office. 





NEW YORK 

New York—J. Paschal Dreibelis, general 
attorney of the Federal Reserve Board since 
1941, was elected a vice president of BANK- 
ERS TRUST CO. Previously he was special 
counsel to the R.F.C. in the insolvent bank 
division and in the office of the Controller 
of the Currency during the bank holiday, 
and later was in charge of reorganization 
of national banks. 


New York—Oliver W. Birckhead became a 
vice president of the EMPIRE TRUST CO., 
while continuing as president of the PEO- 
PLES National Bank & Trust Co., White 
Plains. 


New York—GUARANTY TRUST CO. 
has appointed J. Arthur McKaig an assist- 
ant trust officer. 


New York—Edward S. Peterson was 
elected treasurer of THE NEW YORK 
TRUST CO. His banking career started in 
1925 at the Bank of America, after which 
he was with the City Bank Farmers Co. 
and, in 1937, joined the investment division 
of the New York Trust Co. 


Salamanca—Formerly assistant cashier of 
FIRST NATIONAL BANK, Robert W. Mil- 


ler was elected assistant trust officer. 


Syracuse—Samuel F. Joor resigned as ad- 
vertising manager of the FIRST TRUST & 
DEPOSIT CO. to become associated with 
the W. O. Richards Advertising Agency in 
that city. 


OHIO 


Cincinnati—E. Henry Hagner and Edward 
W. Nippert were appointed senior trust of- 
ficers at the FIFTH THIRD UNION TRUST 
CO.; A. J. Bick, Glenn A. Biggs, Maynard 
D. Conklin and Harry V. Smith appointed 
trust officers. Mr. Hagner, a graduate of 
College of Engineering and Commerce, 
University of Cincinnati, has been with the 
bank since 1925, having been assistant trust 
officer the past seven years. He and Mr. 
Nippert are past presidents of Cincinnati 
Chapter, American Institute of Banking. 
Mr. Nippert, now on leave of absence with 
the U. S. Navy, has been assistant trust 
officer since 1926. He is a graduate of 
Rutgers Graduate School of Banking and 
of Miami University. 


Mr. Biggs served as assistant trust offi- 
cer since 1938 and is a graduate of Rutgers 
Graduate School of Banking; Mr. Bick has 
been assistant trust officer since 1927, and is 
a member of the Cincinnati Bar Assn., Ohio 
State Bar Assn. and American Bar Assn.; 
Mr. Conklin joined the bank in 1942 as 
estate consultant, prior to which he was 
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with the local Federal Income Tax Bureau, 
and for 11 years in the life insurance field 
as estate analyst and tax consultant; Mr. 
Smith, also a graduate of the Rutgers Grad- 
uate School of Banking, has been with the 
bank since 1923, as assistant trust officer 
since 1928. 


OREGON 


Portland—UNITED STATES NATION- 
AL BANK announced the promotion of 
president Paul 
S. Dick to 
chairman 
of the board, 
and the elec- 
tion of E. C. 
Sammons, 
prominent 
manufacturer 
and member of 
the bank’s 
board of direc- 
tors, as presi- 
dent. Mr. Sam- 
mons was 
previously in 
banking _ busi- 
ness when he 
joined the staff 
of Old Lumbermens National Bank of Port- 
land in 1911, becoming assistant cashier 
when it emerged with the United States 
National. He then became a lieutenant- 
colonel in the first World War and after his 
return became vice president of the Iron 
Fireman Manufacturing Co. of Portland and 
a director of the United States National 
Bank. Mr. Sammons was an active mem- 
ber of the Oregon state board of higher 
education from 
its beginning 
until recently, 
and he is also 
president of 
Oregon War 
Industries, 
Inc., one of the 
most success- 
ful pool oper- 
ations in the 
nation. 

A. L. Mills, 
Jr., vice pres- 
ident, a mem- 
ber of the Sen- 
ior Executive 
Committee and 
a director of 
the bank, was promoted to first vice pres- 
ident to succeed A. M. Wright, who resigned. 


PAUL S. DICK 


rr % 


E. C. SAMMONS 
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WASHINGTON 


Seattle-NATIONAL BANK OF COM- 
MERCE appointed Frank Nolan an assistant 
trust officer; Willard Maxwell was named 
manager of the investment department. 


CANADA 
Toronto— 
The Directors 
of CHARTER- 
ED TRUST 
AND EXECU- 
TOR COM- 
PANY have 
announced the 
appointment of 
DD. P;. Mac- 
Dougall and H. 
E. Langford as 
Assistant Gen- 
eral Managers 
of the Com- 
ae pany. Mr. Mac- 
D. P. MacDOWELL Dougall has 
been associated with the Company since 
1937 and has been Estates Manager for the 
past three 
years. Mr. 
Langfold was, 
prior to his en- 
listment with 
the R.C.A.F. in 
1940, associ- 
ated with the 
legal firm of 
Wright and 
MeMillan and 
has_ recently 
been Leather 
Controller for 
Canada for 
the Wartime 
Prices and 
and Trade 


H. E. LANGFORD Board. 


Bowling Green, Ky.—Stockholders voted 
to change the named of Bowling Green 
Trust Co. to BOWLING GREEN BANK & 
TRUST CO. 


Houma, La. — CITIZENS NATIONAL 
BANK & TRUST CO. was recently granted 
trust powers under the Federal Reserve Act. 
President M. L. Funderburk was also ap- 
pointed a trust officer and Louis E. Routier, 
cashier, also made assistant trust officer. 
Both will spend part time in the trust de- 
partment. 


IN MEMORIAM 


LEON FRASER, president of the First 
National Bank of New York and former 
president of the Bank of International Set- 
tlement. 


CLEVELAND COBB, assistant secretary 
in the trust department of the New York 
Trust Co., with which he had been associated 
for 23 years. 


ALFRED FAIRBANK, former vice pres- 
ident and trust officer of The Boatmen’s 
National Bank, St. Louis, executive director 
of the Red Cross War Fund Campaign, and 
former member of the executive committee 
of the Trust Division of the American Bank- 
ers Assn. 


FRANK KIERNAN, senior partner and a 
director of the Frank Kiernan & Co. adver- 
tising agency, one of the first financial news 
organizations in New York to report finan- 
cials news and distribute it by means of a 
stock ticker. s 


WILLIAM McEWAN, for many years as- 
sistant cashier and trust officer of Zion’s 
Savings Bank & Trust Co., Salt Lake City. 
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DIRECTORS 


EDWIN M. ALLEN 
Chairman, Mathieson 
Alkali Works, Inc. 


EDWIN J. BEINECKE 
Chairman, The Sperry & 
Hutchinson Co. 


EDGAR S. BLOOM 
President, Atlantic, Gulf and 
West Indies Steamship Lines 


LOU R. CRANDALL 
President, George A. 
Fuller Company 


CHARLES A. DANA 
President, Spicer 
Manufacturing Corp. 


HORACE C. FLANIGAN 
Vice-President 


JOHN M. FRANKLIN 
New York City 


CHARLES FROEB 
Chairman, Lincoln 
Savings Bank 


PAOLINO GERLI 
President, 
E. Gerli & Co., Inc. 


HARVEY D. GIBSON 
President 


JOHN L. JOHNSTON 
President, 
Lambert Company 


OSWALD L. JOHNSTON 
Simpson Thacher & 
Bartlett 


CHARLES L. JONES 
The Charles L. Jones 
Company 

SAMUEL McROBERTS 
New York City 


JOHN T. MADDEN 
President, Emigrant 
Industrial Savings Bank 


JOHN P. MAGUIRE 
President, John P. 
Maguire & Co., Inc. 

Cc. R. PALMER 
President, Cluett, 
Peabody & Co., Inc. 

GEORGE J. PATTERSON 


President, Scranton & 
Lehigh Coal Co. 


HAROLD C. RICHARD 


Chairman, General 


TRUSTS and ESTATES—April 1945 


MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


March 31, 1945 


RESOURCES 


Cash and Due from Banks . . . . $ 378,712,246.59 
U. S. Government Securities 1,149,132,012.74 
U. S. Government Insured F. H. A. 
Mortgages . . 
State and Municipal Bonds . . 
Stock of Federal Reserve Bank 
Other Securities . . 
Loans, Bills Purchased end 
Bankers’ Acceptances 
Mortgages 
Banking Houses . 
Other Real Estate Equities 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


4,901,542.54 
26,818,959.18 
2,220,300.00 
20,264,312.68 


340,326,891.59 
13,161,788.56 
11,681,530.67 
516,963.23 
4,159,083.61 
5,928,850.63 
$1,957,824,482.02 


LIABILITIES 


Preferred Stock . $ 7,712,300.00 
Common Stock . . 32,998,440.00 
Samies 2. «ss. 33,000,000.00 
Undivided Profits . 20,384,160.33 $94,094,900.33 


Reserves for Contingencies, Taxes, 
Unearned Discount, etc. 

Dividend on Common Stock 
(Payable April 2, 1945). . 

Dividend on Preferred Stock 
(Payable April 15, 1945) 

Outstanding Acceptances . 

Liability as Endorser on Acceptances 
and Foreign Bills 0h Sek ae 240,323.58 

Deposits... . ~ ee «ee « « BBa217.68.79 

$1,957,824,482.02 


12,731,266.15 
824,959.50 


192,807.50 
4,522,578.17 





Bronze Corporation 


HAROLD V. SMITH 
President, Home 
Insurance Co. 


ERNEST STAUFFEN 


United States Government securities carried at $219,679,307.36 are pledged to 
secure U. S. Government War Loan Deposits of $188,142,748.31 and other public 
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GUY W. VAUGHAN 
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Corporation 
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ALBERT N. WILLIAMS 
President, Western Union 
Telegraph Company 
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UNIFORMITY IN TRUST PRACTICES 
Desirability of State-Wide Standards of Administration 


HAROLD C. BAILEY 


Investment Counsel, West Hartford, Connecticut 


T is useful occasionally to compare 

notes, to see how the other fellow does 
it and have a check upon our own proce- 
dures. After two decades as a trust offi- 
cer, my detachment afforded a unique 
opportunity to gather by inquiry of the 
principal trust departments in Connecti- 
cut a few random details of current prac- 
tice. This article may be suggestive of 
a similar study by fiduciary associations 
in other states. 

Approximately half the banks consult- 
ed cooperated, with replies coming in 
about equally from the larger and small- 
er trust organizations. No two sets of 
answers completely coincided through- 
out, but this result followed in part from 
the inclusion of three special questions 
dealing with beneficiary-cooperation. 
Naturally some institutions go further 
out of their way than do others in acced- 
ing to the wishes or the caprice of bene- 
ficiaries above and beyond the call of 
legal duty. 


Handling Specifically Bequeathed 
Assets 


N two questions there was complete 

unanimity. All the fiduciaries accrue 
interest on money obligations and treat 
dividends declared and of record but un- 
paid as corporate debts in making up in- 
ventories of the estates of deceased per- 
sons. So, too, all at least occasionally de- 


livered household effects, automobiles and 

jewelry to the legatee as an act of cour- 
tesy before the period limited for claims 
had expired if the solvency of the estate 
seemed reasonably well assured. Four 
answers stated that sometimes the execu- 
tor safeguarded himself further by tak- 
ing unsecured demand notes from the 
legatee for the fair market value of the 
tangible personalty thus prematurely de- 
livered. , 


There are obvious practical advantages 
in divesting oneself as soon as possible of 
a miscellany of tangible belongings. But 
until claims are barred the executor 
makes delivery largely at his own risk in 
the event the estate should later prove in- 


solvent. Ideally a cash sale to the legatee 
affords the best protection, but in prac- 
tice legatees object to raising cash or find 
themselves unable to do so. In all doubt- 
ful cases, as where the legatee’s credit 
standing is unknown or where the tang- 
ible personalty is to be removed from the 
jurisdiction, a sale for cash is the only 
safe alternative to the expense and incon- 
venience of storing and safeguarding the 
effects for six months or more. 


But occasions more frequently arise 
where the unsecured note is an entirely 
adequate practical consideration for the 
sale. Upon the settlement the note is re- 
delivered to the legatee in lieu of the 
property. If the estate should in the 
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meantime prove insolvent, the executor 
has a legally enforceable obligation in his 
possession with which to fulfill his obli- 
gation to the creditors. As a practical 
matter I have never heard of an execu- 
tor’s misjudging the solvency of the es- 
tate with resultant recourse to demand 
upon the note. Nevertheless careful ex- 
ecutors will usually prefer to sell rather 
than to make a premature delivery of a 
legacy. By means of this device the ex- 
ecutor builds good will for his institution 
at no appreciable risk, saves expense and 
responsibility and develops a reputation 
for practical judgment and cooperation. 


Sale of Specific Personalty 


IX banks indicated that they would 

decline to sell specifically bequeathed 
property before the expiration of the 
claim period even when the legatee re- 
quested them in writing to do so. It is 
difficult to believe that these institutions 
intended to be so understood and the wide 
spatial separation in the questionnaire 


IN DELAWARE 


Surplus and Undivided Profits - - 13,408,195.76 


WILMINGTON 


TRUST COMPANY 
Wil . Delaware 


Member Federal Deposit Insurance Corporation 


TRUSTS and ESTATES—April 1945 


between the two portions of the question 
may well be accountable for the result. 


The executor cannot be held liable to 
the specific legatee in event of fall in 
value after refusal to sell. The executor’s 
duty is completely discharged by the 
eventual and seasonable delivery of the 
asset, whatever it may then be worth. 
But can the executor safely afford to be 
accommodating and sell the specific leg- 
acy? So far as the specific legatee is 
concerned the written request for imme- 
diate sale would seem to constitute an 
estoppel if the asset went up in value 
afterward. As far as creditors or others 
with claims prior to the specific legatee’s 
are concerned, it is most unlikely that the 
courts will assume after the event to cen- 
sure an executor for too early a sale. (As 
for too late a sale of assets, which from 
the first were clearly needed for payment 
of debts or taxes, the rule is probably just 
the opposite especially when it can be 
shown the executor delayed in hope of 
higher prices.) 


On Distribution 


NTO this same category fall requests 

for sales of property during the pe- 
riod of settlement and after the distribu- 
tion has been accepted but before the 
stocks themselves have been transferred. 
Compliance with such requests is not only 
an entirely safe procedure but a powerful 
builder of customer good will provided all 
persons in interest are committed and 
any fees necessitated by the additional 
services are agreed upon in advance. For 
the practical executive will always be 
conscious that he is handling the prop- 
erty of others. To be sure, the law vests 
an absolute legal title to personalty in an 
executor or administrator and he will in- 
variably be protected by the courts from 
all interference. Furthermore he finds 
himself accountable during the early por- 
tion of his administration to groups 
whose rights are superior to the legatees’. 
Nevertheless if he is skilled and alert, he 
can do more than sometimes is done (and 
without hazard) in carrying out the wish- 
es of those whom his institution has been 
selected to serve. 


Approximately half the corporate fidu- 
ciaries who replied ordinarily make it a 
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practice to withhold delivery of property 
after a distributors’ distribution has been 
accepted for the thirty-day appeal period. 
In these days of understaffed transfer of- 
fices it may well take at least thirty days 
to get a long list of stocks in shape for 
delivery. But apart from this considera- 
tion the practice may be criticized as 
ultra-technical. Where the whole admin- 
istration has been characterized by har- 
monious relations between all parties, as 
is the normal case, a delay of even thirty 
days may quite unnecessarily work sub- 
stantial hardships especially in the event 
of rapid market fluctuations. From the 
point of view of those beneficially inter- 
ested, the period of administration and 
the intervention of an executor are a 
necessary nuisance imposed by law. 
Whatever the executor can do to reduce 
the length of the period and the scope 
of his intervention to the minimum again 
builds good will and tends to attract ad- 
ditional business. In twenty years I have 
never experienced a single appeal from 
an order of distribution and have known 
of only one such appeal having been un- 
expectedly taken after the distribution 
had actually been made. 


Interim Income 


' HERE a few weeks intervene be- 

tween the date of the executor’s 
final account and the preparation of the 
distribution, it is probable that income 
will be received by the executor. Of the 
answering banks 27% prorate such in- 
come among the distributees in accord- 
ance with the principal shares distributed 
to each and the remainder let this inter- 
mediate income follow the specific items 
which have produced it. This no man’s 
land ought, of course, to be limited to the 
narrowest dimensions. In other words 
once the executor has completed his ad- 
ministration he should get the property 
into the hands of the residuary legatees 
as quickly as possible. But delays are 
occasionally inevitable. One solution is 
to file a brief supplemental account. In 
the ordinary case the income in the sup- 
plemental account will be split among the 
residuary legatees in thirds, quarters or 
thirty-sevenths as the case may be, just 
as it was in the first account. Distribu- 
tion will then follow immediately. 
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The legal principle upon which this 
question rests seems to be that the resi- 
duary legatee has, from the date of the 
decedent’s death to the date as of which 
the distribution is drawn, no more than 
an equitable right to a fractional share in 
the estate; he has no claim whatever to 
any specific item of property. After the 
effective date of the distribution, how- 
ever, he has an equitable title to specific 
items of property and must content him- 
self as best he can with their income and 
with their fluctuations in value during 
that inevitable period when he has no 
control whatever over them. 


So I cast my vote with the 27%. Divi- 
dends declared and paid after the effec- 
tive date of the distribution follow the 
stock. On the analogy of our unanimous 
decision upon the propriety of inventory- 
ing them as principal, it would seem that 
a dividend declared and of record before 
the effective date and paid afterward 
should be treated as a general corporate 
debt to the estate and divided pro-rata 





378 


in accordance with the fractional shares 
bequeathed under the residuary clause. 
All this may seem like the minutiae of en- 
graving a Government directive upon the 
head of a pin, but such meticulous care 
serves as a mark of distinction to the few 
members of the property-owning public 
who possess the necessary degree of dis- 
cernment, and it is never lost upon them. 


Stock Dividends 


LL banks but one make it a practice to 
pay over the portion of the first 
year’s income belonging to the life tenant 
to the testamentary trustee for subse- 
quent delivery to the life tenant rather 
than to pay it over directly to the life 
tenant himself. Our Supreme Court gave 
this procedure its blessing in 117 Conn. 
377. 
Seventy percent of those replying treat 
a distribution of stock of another corpo- 
ration by the corporation whose stock is 
held by the trustee as belonging to in- 
come. As to all trusts established after 
July 1, 1939, such allocation is required 
by statute (1295e P.A. 1939) in the ab- 
sence of a contrary direction from the 
testator or settlor. And income it has al- 
ways been in this state as a result of a 
few widely spaced decisions of our Su- 
preme Court. This legal principle illus- 
trates another principle: it is never safe 
to apply normal accounting principles to 
a question of trust practice without con- 
sulting legal counsel. From the account- 
ing point of view such a dividend would 
be principal, but the courts have called 
it income and income it is. 
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Advances to Beneficiaries 


HE final query had to do with lending 

of banking department funds to trust 
clients upon security of an interest in a 
trust estate administered by the bank’s 
trust department. Sixty-four percent 
made such loans on request, chiefly per- 
haps as a means of promoting customer 
good will. Although banks in general 
prefer other forms of paper, I have never 
known of a case where a bank has suf- 
fered anything worse than examiner eye- 
brow-lifting from this type of activity. 


The essential question is whether a 
trust institution can at one and the same 
time occupy two antagonistic positions: 
trustee-beneficiary and creditor-debtor. 
How can the trustee with one hand, the 
creditor-hand, go after the trust estate 
to recoup its loan and with the other 
hand, its trustee-hand, ward off attack 
upon that same estate? 


Instances can be visualized where the 
trustee-creditor would run into embar- 
rassing complications through occupancy 
of such a dual role. Where, for example, 
the marketability of the pledged assets 
proved non-existent despite substantial 
inherent value, as in the case of some 
patents or stock of close corporations, the 
interests of the creditor would obviously 
run counter to the duty of the trustee to 
defend the trust estate against all the 
world. If there were but one or two buy- 
ers for the pledged assets when liquida- 
tion of the loan had become imperative, 
the trustee-creditor would indeed be on 
the spot for in the trustee capacity it 
might feel that the offered price was in- 
adequate while in the creditor capacity it 
might also feel that the opportunity to 
clean up its defaulted debt on as favor- 
able terms might not soon present itself 
again. 

A more serious objection to the prac- 
tice lies in the possibility that customer 
good will may in fact be hazarded rather 
than promoted thereby. When a bank 
lends funds to its commercial customers 
in the ordinary course of business, it 
recognizes that in a small percentage of 
cases it will have to force collection of 
the obligation. How much ill will, if any, 
is thereby engendered depends upon the 
manner in which the creditor rights are 
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enforced and upon the reasonableness of 
the unfortunate borrower. In any case 
this phase is an inescapable incident of 
the business. Business men on the whole 
are reasonable about such matters and 
banks on the whole exercise all possible 
forbearance in getting their own money 
out without inflicting unnecessary loss 
upon the borrower. Trust department 
customers may not so often have the psy- 
chological attitude of the commercial bor- 
rower toward the loan because they are 
many times relatively unfamiliar with 
business practices. They have looked so 
long to the bank for protection that when 
demand for payment comes, often at a 
time when liquidation or reduction of 
the loan is most unprofitable from the 
borrower’s point of view, a wholly unrea- 
sonable but none the less real resentment 
may be felt. 

Moreover, the bank which comes into 
court in the simultaneous capacities of 
trustee and creditor knows that every 
doubtful element in the case will be con- 
strued adversely to its creditor position. 
The courts do not in general favor trans- 
actions between trustee and beneficiary 
that lie beyond the normal range of a 
trustee’s duties. If, however, another 
bank makes the loan, the lines of conduct 
at all times are clear-cut. There is no 
possibility of conflicting interests. 


Achieving Uniform Standards 


N formulating trust administration 

policies it is evident that extreme care 
must be used at every step. Most requis- 
ite of all is a keen discernment of the al- 
most impossibly high ideals of the trust 
function. It demands of its administra- 
tors a sensitive spirit responsive to the 
most subtle nuances of the fiduciary rela- 
tionship. But well-nigh equally important 
is the intellectual capacity to analyze any 
course of action into its essential parts 
and to view those ingredients against the 
applicable principles of law. If banks and 
their legal counsel approach every mat- 
ter of policy in the same way that a judge 
proceeds to review a controversy, there 
will be a high degree of unanimity in 
trust practice. 

State fiduciary associations can be 
helpful toward this end. They might 
prepare over a period of time a detailed 
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list of routine standard practices and 
from time to time submit portions of 
such a list to the individual institutions 
and their legal counsel for review. Out 
of mutual conferences has already come 
a gratifying degree of uniformity of 
practice, but even further advances may 
be possible. Such state-wide unanimity 
might weil receive a measure of judicial 
recognition as an established universal 
practice of fiduciary institutions provided 
each bit of procedure adopted fell within 
the limits of the stream of legal interpre- 
tation of the courts themselves. 


This is no plea for regimentation of 
trust companies. But we ought to agree 
on such things as the multiplication table. 
Beyond this low plane lie the widest fields 
for individual initiative, for skill in exe- 
cution, for personal courtesies and ad- 
dress—all of them of an infinite variety 
dependent wholly upon the qualities of 
the individuals who constitute the com- 
pany. So long as men are men, in these 
truly important matters no two banks 
will be alike. Some banks will lack the 
lustre of the well-cut diamond, others 
will shine forth upon the community like 
the planet Jupiter hung in the sky in soli- 
tary splendor when all about is dark. 


O. Howard Wolfe, previously in charge 
of the general office department of Phila- 
delphia Ordnance Division, United States 
Army, and more recently state chairman 
of the war finance committee for Pennsyl- 
vania in the sixth bond drive, has resumed 
his former duties as vice president at the 
Philadelphia National Bank. 
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BUSINESS INTERESTS IN ESTATES 


Policies for Acceptance and Administration 


HETHER to accept and what to do 

with business interests in estates 
was the theme of the March meeting of 
the Personal Trust Round Table, New 
York Chapter, American Institute of 
Banking. The program, arranged and 
presided over by Christian C. Luhnow, 
editor and publisher of Trusts and Es- 
tates, featured talks by Robert A. Jones, 
vice president, Guaranty. Trust Company 
of New York, and Marvin Bower, part- 
ner in McKinsey & Co., New York man- 
agement consultant engineers; and a 
guest panel consisting of James W. Alli- 
son, vice president, Equitable Trust Com- 
pany, Wilmington, Del., and G. Odell 
Fletcher, trust investment officer, Girard 
Trust Company, Philadelphia. 


Mr. Jones suggested that a corporate 
fiduciary should ask itself questions aris- 
ing under six heads, not only when it ac- 
tually. has the asset in question but also 
when it has an opportunity to consider 
its possible acceptance: 

1. What do we have? What is the his- 
tory of the asset; its cost to the decedent 
and his relationship to it? Is the person- 
ality of the decedent or grantor essential 
to the success of the business? Can it be 
made to run without him? Who else is 
interested in the business (family, other 
associates)? Are there any problems of 
valuation which should be litigated and 
what would be the effects of protracted 
tax litigation on base values? How does 
it fit in larger scheme of which it may 
be a part? How does it fit in our par- 
ticular estate or trust scheme? Are un- 
usual duties involved? Can we protect 
ourselves against potential liabilities? Do 
we have “control”—actual or working— 
as variously defined for purposes, for ex- 
ample, of the SEC, TFR-300 and TFR- 
500? Should we employ business an- 
alysts or management consultants? 

2. What may we do with it? What 
does the instrument direct or authorize? 
(This is of paramount importance.) If 
there is authority to retain the assets, are 
our powers clear and adequate, for the 
future as well as the present? What is 


our liability on contracts executed as 
fiduciary? How long may the asset be 
held and to whom is it distributable? Is 
there any agreement controlling the dis- 
position of the interest—for' example, 
an option or a purchase agreement? Is it 
enforceable and workable? What are our 
powers outside the jurisdiction? What 
Federal laws and regulations are applic- 
able—for example, licenses, OPA, labor 
laws? 


3. What should we do with it? Should 
we sell, and if so can it be sold, and to 
whom, on what terms? What will be the 
over-all tax result if the asset is sold? If 
the SEC is involved, should there be reg-. 
istration and what is our liability in that 
event? Is a sale necessary to raise tax 
money or is it a matter of business judg- 
ment? Can we retain what is received in 
exchange for the asset? If retention is 
desirable, are our powers adequate? Is 
our interest such as to require us to 
operate the asset or share in its opera- 
tions? If so, may we claim reimburse- 
ment for losses? What are our liabilities 
to others interested in the enterprise? Is 
the present management satisfactory? If 
not, shall we manage it ourselves—elect 
all directors or enough to protect our in- 
terests? Should we employ others to 
manage it for us? Can we be adequately 
compensated for the extra work and re- 
sponsibility? Should we make some 
other disposition such as merger or con- 
solidation or exchange? 


4. What is our purpose with respect to 
it? Are we regarding the business in- 
terest as an investment or as a salvage 
proposition, this being fundamental to 
every other consideration? (What we 
may and should do really depends on our 
purpose. ) 


5. Are there any conflicts of interest? 
Is there danger of self-dealing as be- 
tween trust and banking departments, 
remembering the courts’ narrow view on 
this score and the diversity of our inter- 
ests? Are there practical, if not legal, 
conflicts? 
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6. Are there co-fiduciaries? The ques- 
tions here are similar to those existing 
in other co-fiduciary relationships. Pres- 
ence of co-fiduciary may alter what we 
may or should do. 

In general. What to do may depend on 
the point at which we are in administra- 
tion—at the beginning, midway or near 
termination. In any event, whatever we 
do, our actions and decisions should be 
supported by adequate records. 


An “Outside” View 


On the question of how can the corpo- 
rate fiduciary learn what is going on in 
the business which comes to it in an es- 
tate or trust, Mr. Bower indicated that 
there are several critical points on which 
it should be informed in addition to the 
customary financial and operating infor- 
mation passing over the investment of- 
ficer’s desk. 

1. The business should have a modern 
system for budgetary control, so that the 
fiduciary will have information in ad- 
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vance and be able to measure results 
against anticipated results. 

2. The fiduciary should study the trend 
of the business’s position in its industry. 
This can be accomplished at no undue 
cost by (a) becoming familiar with one 
or two officers in competing corporations 
and discussing the progress of the busi- 
ness in the portfolio; (b) occasionally 
checking with companies which are buy- 
ing or should be buying from the busi- 
ness; (e) examining sales trends and 
gross margins—if a substantial portion 
of sales is to a small number of cus- 
tomers, the business is in a risky compe- 
titive position; (d) inquiring of manage- 
ment why one should buy its product in 
preference to a competitor’s—this should 
stimulate a competitive program. 

3. The quality of the management 
should be tested by (a) the soundness of 
its basic administration plan, particular- 
ly whether there is a plan with clearly 
defined duties; (b) learning whether 
there are understudies for important pos- 
itions to provide management continuity; 
(c) keeping contact with personnel down 
the line who are usually in the best posi- 
tion to know whether the top force is cap- 
able. 

If, on the basis of the above, it is deter- 
mined that action is needed, the corporate 
fiduciary should take it. While the law 
apparently encourages inaction through 
its rigid concept of a fiduciary’s function 
and scope of authority in these matters, 
banks should adopt an affirmative policy 
and take ordinary business risks if they 
expect to receive estates with business 
interests. 


Compensation for Extra Work 


Mr. Allison observed that a major 
problem in the administration of busi- 
ness interests is that of obtaining ade- 
quate compensation for the work and re- 
sponsibility involved, particularly in 
small and medium sized trust depart- 
ments where the executive heads would 
be charged with many of the details and 
decisions of operations. In this respect, 
the law has lagged far behind in its fail- 
ure to recognize the justice of extra com- 
pensation. It will require an intensive 
effort to demonstrate the latter to the 
courts. 
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In the meantime, Mr. Allison remarked, 
trust institutions are faced with the chal- 
lenge of accepting business interests be- 
cause of the low yields on security invest- 
ments. Citing one of his own expe- 
riences, he declared that a good perform- 
ance, although rendered at a loss to the 
trust department, can bring a great deal 
of good will and consequent beneficial re- 
sults. 


Mr. Fletcher queried whether it would 
not be possible to reduce the amount of 
time spent in administration of business 
interests by doing preliminary ground- 
work during the owner’s lifetime. He 
suggested, for example, that the bank 
occasionally send a trust man to direc- 
tors’ meetings, examine the auditor’s re- 
ports from time to time and have periodic 
consultations with the management. The 
establishment of a living trust was in- 
dicated as an alternative possibility. 


If the fiduciary would present a full 
record of the work done in the adminis- 
tration of the business, the court might 
see the propriety of awarding additional 
compensation. From a new business 
standpoint, the development of this type 
of business calls for an educational pro- 
gram. 


Earl S. MacNeill, trust officer of The 
Continental Bank & Trust Company of 
New York, and leader of the Round Table, 
stated that the problem of compensation 
had been solved in one case by obtaining 
the Surrogate’s approval of a contract 
whereunder the corporation agreed to 
pay the bank an annual fee roughly 
equivalent to a salary. In some wills his 
bank has obtained the inclusion of a pro- 
vision for extra annual compensation not 
to exceed a certain percentage (usually 
2%) of the value of the business asset. 


. 


Dispose of Real Estate 


Is not this especially a time to weigh 
present real estate values against future 
ones? Is not this the time to give especial 
thought, study and concentrated effort to 
disposing now of all real estate which ought 
to be disposed of, the value of which is 
open to question? Is not some income as 
a result of sale and reinvestment better than 
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no income at all? Of course, there are all 
sorts of conditions which have to be con- 
sidered—shifts in population, shifts in cer- 
tain business localities, the age and state 
of repair of certain buildings, taxes, econ- 
omy of operation and many other factors. 


And so let me urge trust men to give con- 
stant effort to the working out at this time 
of doubtful real estate situations inherited 
from the past. Cash income is far better 
for the beneficiaries than deficits arising 
from taxes and repairs to properties which 
do not carry themselves. 


WILLIAM C. FREEMAN, Pennsylvania Secre- 
tary of Banking, before Trust Company Section, 
P. & A. 
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A POLICY FOR INCOME 


Application of Rule of Prudence and Comparative Results 


JAMES S. BARKER 
Assistant Trust Officer, Indian Head National Bank, Nashua, New Hampshire 


HE continuing decline in money 

rates, the lower yields on common 
stocks resulting from the rise in the stock 
market, and the increased cost of living 
have added to the already heavy burdens 
of both trustees and beneficiaries. The 
pressure for income resulting from pres- 
ent day circumstances raises the poten- 
tial danger that without due attention to 
the problem we may overstep and repeat 
some of the errors of the past. The pur- 
pose of this article is to set forth an over- 
all policy and to bring into sharp focus 
the conditions under which we are cur- 
rently operating. If we are not careful 
in the management of our funds, we may 
yield to temptation and, for the sake of 
adding a few basis points to gross in- 
come, purchase securities which are not 
suitable trust investments. 

The lure of an 8% return in a 244% 
market may be difficult to overcome, but 
if not overcome, may lead to an unpleas- 
ant day in court. Equally dangerous in 
the long run, from the standpoint of 
goodwill particularly, is a do-nothing pol- 
icy. If we are content to sit idly by and 
purchase nothing but Governments from 
virtually a zero yield to a 24% basis, or 
hold only the very highest grade issues in 
other securities to yield not over 342%, 


can we expect to win the confidence and 
respect of our customers? Somewhere 
between these two extremes lies a middle 
road which should produce an income of 
at least more than 244%, should not lead 
to court and should create goodwill. 

The fundamental premise on which our 
Trust Departments should be run is that 
there is no substitute for quality in trust 
investments. The unfortunate corollary 
of this premise is that under present con- 
ditions the price of quality is a low re- 
turn. It is equally unfortunate that our 
beneficiaries cannot live on a low return, 
and it therefore becomes necessary to in- 
clude in trust portfolios other types of 
issues besides Government obligations 
and try to select the top quality. issues 
within any given group. Through proper 
diversification it is possible to balance 
risk and to secure an average return 
higher than the 24%2% or less prevailing 
on long term Governments. 

In many trusts, of course, income may 
be supplemented by principal distri- 
butions in varying amounts for general 
or limited purposes. Full advantage 
should be taken of the right to use corpus 
whenever necessary, and neither the trus- 
tee nor the beneficiary should hesitate to 
resort to the use of principal to supple- 
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ment an inadequate income. Beneficiar- 
ies object many times to the use of prin- 
cipal, but it is a comparatively easy mat- 
ter to demonstrate the wisdom of using 
some principal rather than sacrificing 
quality for yield. 


Pattern of Diversification 


E have set as the minimum objec- 

tive for all the funds under our su- 
pervision, except 100% equity risk funds, 
a 40% investment in high grade bonds, 
with 10-20% in preferred stocks and 50- 
40% in common stocks. These are very 
broad limits and, of course, vary between 
the several accounts. The scarcity of 
good mortgages available for our Trust 
Department precludes consideration of 
them in general planning. That this gen- 
eral plan of diversification is not out of 
line is shown by comparison with the di- 
versification of some of the largest en- 
dowments in the country as published in 
the Wall Street Journal, Feb. 9, 1945: 


TABLE I—DIVERSIFICATION OF 


ENDOWMENTS 
Pre- 

Colleges Bonds’ ferred Common 
Brown... 82.7% 21.5% 45.8% 
California _....... 73.0 9.7 17.3 
Cornell —_.......... 43.4 19.6 37.0 
Dartmouth _.. 47.2 9.5 43.3 
Harvard _....... 52.2 11.6 36.1 


Johns-Hopkins _ 51.6 14.8 33.6 











Pennsylvania _. 52.5 22.5 25.0 
Rochester ...... 42.2 16.4 41.4 
Wellesley _.... 46.6 18.3 35.1 
Yale = 44.5 19.3 36.2 
Average ___ 48.59 16.32 35.08 
Wellesley’s figures are as of December 31, 1944; 
other colleges as of June 30, 1944. 
Foundations 
Carnegie Corp. 
of New York 
(9/30/44) _... - 81.1% 1.7% 17.2% 
Carnegie Inst. 
of Washington 
(10/31/44) 52.0 9.3 38.7 
Commonwealth 
Fund 
(9/30/44) _.. 39.0 9.9 51.1 
Rockefeller 
Foundation 
(12/31/43) _ 42.6 6.1 51.3 


Average __..... 53.7 6.7 39.6 
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Average yields are not stated, but an 
analysis of the holdings of the Carnegie 
Corporation of New York has been re- 
cently published which contains some ex- 
ceedingly interesting information. (Your 
Investments, January 1945, by the Amer- 
ican Investors Union.) Approximately 
70% of the fund is invested in Govern- 
ment bonds, and the total income received 
for the year ended September 30, 1944, 
was at the rate of 2.65% of the market 
value on that date. Throughout the study 
the point is emphasized that the primary 
objective of the trustees is “protecting 
the endowment and securing a fair re- 
turn.” Because its common stock port- 
folio is the smallest and its bond port- 
folio the largest of the several funds, the 
policies of the Carnegie Corporation can- 
not be said to be typical of all endowment 
managers. Nor is it necessary or even 
possibly good trusteeship in the majority 
of cases to adopt quite so conservative a 
policy, for one of our duties is to produce 
income, and “the trustee must see to it 
that he does not sacrifice income to prin- 
cipal.’””! 


Comparative Data 


NUMBER of our accounts are not 
strictly comparable, because of re- 
quirements peculiar to the individual 
fund: high income tax brackets of bene- 
ficiaries and the necessity for tax exemp- 
tion, pressure for income or no pressure 
for income, legal or stated investment re- 
quirements. Nevertheless, comparison 
with what men of prudence are doing un- 
der somewhat similar conditions is the 
only way we can test our own policies. A 
study of a number of our accounts repre- 
senting about 75% of our assets and cov- 
ering all types of funds, except 100% 
equity risk funds, revealed much inter- 
esting comparative data. Figures were 
taken from the most recent quarterly ap- 
praisal, and in computing gross yield no 
allowance was made for extra dividends, 
annual accumulations on Series F bonds, 
or for the value of tax exempt income. 
The funds varied in size from $43,000 to 
$850,000. Diversification varied from 
16.60% to 55.86% in bonds, nothing to 
1. Loring, A Trustee’s Handbook, Shattuck Re- 
vision, p. 159. 
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26.77% in preferred stocks, and 31.22% 
to 55.52% in common stocks. Yields var- 
ied from a low of 3.42% to a high of 
4.81%. 


If our funds are invested with reason- 
able prudence—and by comparison with 
the several institutional funds they ap- 
pear to be by class of security—-we may 
well ask how much average income we 
can expect them to produce. What should 
prospective beneficiaries expect to receive 
as income under any given plan of in- 
vestment, what plan of investment will 
produce what our beneficiaries consider 
that they need for income, and how much 
income should we as trustees strive for in 
the management of our funds? The best 
way to answer these questions in general 
is to apply some average measuring rod 
to hypothetical cases. Yields computed 
by Standard & Poor’s at the close of busi- 
ness February 7, 1945, (and they have 
declined since) were: 


A1l+ 

Al 

A 
Municipal 


Bonds (Composite) 


Preferred Stocks 


Common Stocks Industrials 


Rails 
Utilities ‘ 
90 Stocks 4.52 
The difference in yield between Series 
G bonds and corporate bonds ranging 
from 0.204% for Al+ bonds to 0.554% 
for A bonds does not seem adequately to 
measure the difference in quality and po- 
tential price change between long term, 
low coupon corporate issues and twelve 


Serving 
Institutions and Trustees 
Since 1868 


H.CWAINWRIGHT 6 CO. 


Established 1868 
BOSTON NEW YORK 
Members Principal Exchanges 
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year Governments with stated redemp- 
tion values. If the yield index were an 
average of all, rather than a composite 
of representative issues, the difference in 
yield would unquestionably be less. For 
this reason, within the limits permitted 
by Treasury Department Regulations and 
the tax status of the trust or its benefi- 
ciaries, we believe that Series G bonds 
are the only high grade bonds suitable 
for trust investment, and within such 
limits they are the only prime bonds we 
are now buying for trust funds. If 
bonds in our trusts earn at the rate of 
214% and other classes at the average 
yields above, funds diversified at various 
limits would produce at gross yields 
shown in Table II: 


TABLE II—HYPOTHETICAL DIVERSI- 
FICATIONS AND YIELDS 


Pre- 

Bonds ferred Common 
40% 20% 40% 
40 10 50 
50 10 40 
50 0 50 
60 0 40 
40 0 60 


Yield 
3.56 % 
3.636 
3.434 
3.51 
3.308 
3.712 


More Commons—and Management 


T is readily apparent that if we are to 

produce an average yield of over 
344%, we must increase the weighting in 
common stocks at the expense of bonds 
and preferred stocks, or by the exercise 
of prudent management select issues 
yielding more than the average. It is at 
precisely this point that management as- 
sumes very great importance, for after 
the general plan of the account has been 
set, it is the specific issues selected to fit 
into that plan which determine whether 
or not gross yield will be above or below 
the average. It is at this point that the 
trustee demonstrates whether or not he 
is really earning his commissions. 

Although the fundamental premise of 
sound trusteeship is the maintenance of 
the highest possible degree of quality, 
there is ample justification at law, in au- 
thoritative writings and in practice, for 
the inclusion in trust funds of equity risk 
issues or items off the top grade to a de- 
gree consistent with reasonable pru- 
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dence.2 More recently the so-called “pru- 
dent man rule” has been adopted by 
many State Legislatures. At the 1944 
Mid-Winter Trust Conference Richard P. 
Chapman of the Merchants National 
Bank of Boston discussed the application 
of the rule and the use of common stocks 
in trust funds. In an address before the 
1944 New England Trust Conference Dr. 
Marcus Nadler stated that there is a 
definite place in trust funds for bonds 
and preferred stocks off the top grade as 
well as for common stocks in reasonable 
amounts, if such securities represent 
sound values. 


“Sound values” seems to be the best 
general measure of.a standard of pru- 
dence in the purchase of particular se- 
curities of an equity risk nature, be they 
bonds, preferred stocks, or common 
stocks, as well as the test for the highest 
quality issues. Certainly yield is one 
measure of sound value, and it is a test 
which we must apply to all of our invest- 
ments in such a period as this of exceed- 
ingly low money rates. Once our plan of 
diversification has been set in the light of 
the particular circumstances surrounding 
the trust, each issue to be bought or re- 
tained must be tested for yield, present 
and potential. If this is to be our guide 
in selecting issues within a given pat- 
tern, we may well ask ourselves the fol- 
lowing questions: 


Can we justify the purchase of cor- 
porate bonds to yield only 4% more 
than shorter Governments? 


Can we justify the purchase of pre- 
ferred stocks to yield 114% more than 
Government bonds? 


Can we justify the purchase or re- 
tention of common stocks with a cur- 


- Harvard College v. Amory over a hundred years 
ago set forth the principle that “All that can 
be required of a trustee to invest is that he 
shall conduct himself faithfully and exercise a 
sound discretion. He is to observe how men 
of prudence, discretion and intelligence manage 
their own affairs, not in regard to speculation, 
but in regard to the permanent disposition of 
their funds, considering the probable income, 
as well as the probable safety of the capital to 
be invested.” 9 Pick. 461 (Mass. 1830). 


- See The Prudent-Man Rule for Trust Invest- 
ment, American Bankers Assn. 1942, especially 
address of Mayo A. Shattuck. 
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rent or prospective yield of 1% or less 
in excess of Government bonds? 

Can we justify the purchase or re- 
tention of second grade bond issues at 
their all time highs? 


At the present time our answer to all 
these questions in the vast majority of 
cases must be “No.” It would seem that 
in exercising our responsibility to pro- 
duce a reasonable income consistent with 
safety and in searching for income and 
sound values we should be prepared to 
take advantage of market spreads and be 
alert to opportunities to improve overall 
income by judicious switches and grad- 
ual increases in our highest quality is- 
sues. 


Formula Effect on Income 


OO rigid adherence to any of the var- 
ious mathematical plans of trust in- 
vestment may lead to a severe reduction 
in income which our beneficiaries can ill 
afford to take. While various formulae, 
designed to determine points at which 
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stocks should be sold and bonds bought, 
are helpful tools—particularly in a rising 
market—we must do more than merely 
sell stocks and buy low yielding bonds; we 
must measure the immediate effect of the 
application of the formula upon current 
income. If stocks are to be sold to pro- 
vide funds for the purchase of bonds, it 
may also be necessary to sell low yielding 
stocks to buy higher yielding stocks. The 
application of any formula must be tem- 
pered with judgment, and in the process 
we may accomplish the dual objective of 
increasing both income and bond hold- 
ings. 

Let us assume that the common stocks 
of A and B pay the same dividend, have 
approximately equal earning power and 
have equally favorable post-war pros- 
pects. The only important difference is 
that A sells ten points above B. If 100 
shares A are sold and 100 shares B are 
bought, the $1,000 cash taken out can be 
invested in a Series G bond and income 
increased $25.00. This, of course, is the 
simplest and most favorable type of. ex- 
change, but it suggests many possible 
combinations which can be effected. In 
smaller trusts it may require two or three 
switches over a period of time to accumu- 
late sufficient cash for a bond purchase, 
but the principle can be applied. 
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We should not be so blind that we can- 
not see sound values which others may 
temporarily ignore, nor should we be so 
hidebound that we will retain low yield- 
ing stocks forever. The exercise of sound 
judgment will produce an income higher 
than average at no sacrifice of quality, 
and we will thereby merit the tonfidence 
of our grantors and earn the respect of 
our beneficiaries. 


Yields on Commons 
and Preferreds 


Study of dividend-paying stocks listed on 
the New York Stock Exchange reveals an 
unusual situation in respect to comparative 
average yields on preferred and common 
stocks. The average yield is practically the 
same on both classes. Normally, the “pre- 
ferred” status of a stock implies a lower 
yield, reflecting the investment character of 
such a description, than is returned by a 
dividend-paying venture capital issue. 

The average yield of 341 preferred stocks 
paying dividends at the end of 1944 was 4.8 
per cent, compared with a yield of 4.9 per 
cent, the average on 717 common stocks. 
Full dividends paid in 1944 were taken into 
account on common stocks. Normal rates, 
but not payments on arrearages, were com- 


piled for preferred stocks. 
The Exchange, March 1945 


COMPARISON OF COMMON STOCK PRICES AND CORPORATION EARNINGS 


Compames includedin the 
Jononvre STOCK EXCHANGE 
INDUSTRIAL INDEX 


STOCK YIELDS - of vidend Payi: intuotial S Stocks 
listed on Toronto Stock a 


BOND YIELDS- Dominion Long aaa 


SS SSE ERRE 


ae a 
aA 


1936 1937 


351% BOND YIELDS Selly, 
© cca atte en hate ~~. 
ee 
é 1939 1940 1941 


ES: DDN: 
1S 1943 


Courtesy of City & Dominion Company, Limited, Toronto, Canada 





INVESTMENT POLICY 


f.. prompt, careful attention to the 


day-by-day service you expect from 


your New York correspondent... 


f.. cooperation on your invest- 


ment portfolio es 2 


or out-of-the-ordinary attention to 


out-of-the-ordinary problems... 


CENTRAL HANOVER 


BANK AND TRUST COMPANY 
NEW YORK 


Member Federal Deposit Insurance Corporation 








TRUSTS and ESTATES—April 1945 


“Specials” and “Secondaries” 
in 1944 


Daring 1944 hundreds of dealers and brokers through- 
out the country successfully distributed many Jarge 
blocks of securities for which Smith, Barney & Co. 
acted as managers or co-managers. Among these issues 
are the following: 


Number Class of 
of Shares Company Stock 
5,900 * J American Bank Note Company Common 
7,900 * J American Can Company Common 
100,000 + J American Gas & Electric Company Common 
28,780 * The Babcock & Wilcox Company Capital 
2,000 * Carpenter Steel Company Common 
5,000 * Curtis Publishing Company Prior Pfd. 
20,000 + J E. I. duPont de Nemours & Company Common 
22,000 + Electric Storage Battery Company Common 
24,000 * J General Electric Company Common 
4,626 + Hercules Powder Company Common 
5,000 * Houston Lighting & Power Company Common 
38,082 * oe & Laughlin Steel Corp. Common 
50,000 + iggett & Myers Tobacco Company Common B 
1,987 + The Midvale Company Capital 
14,500 * J National Biscuit Company Common 
20,000 * Parke, Davis & Company Common 
60,000 * Phelps Dodge Corporation Common 
14,100 * J Philadelphia Electric Company Common 
25,400 * Philco Corporation Common 
24,168 + Pittsburgh & Lake Erie R.R. Co. Capital 
3,000 + Quaker Oats Company Common 
9,684 * Swift International Company Common 
6,000 + Walgreen Company Common 
20,000 * Youngstown Sheet & Tube Company Common 
16,000 * Youngstown Sheet & Tube Company Common 


* Special Offering ¥ Secondary Distribution J Joint Manager 


An owner of securities, an individual or corporate 
executor, or the manager of funds of others, may now 
or in the future be confronted with the problem of 
disposing of a block of securities. One of our partners 
will be glad to discuss with them the special facilities 
which we stand ready to provide in these important 
transactions. 


SMITH, BARNEY & CO. 


Members New York Stock Exchange 


14 WALL STREET, NEW YORK 5 
522 FIFTH AVENUE, NEW YORK 17 


PHILADELPHIA CHICAGO 
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THE ECONOMIC ROAD AHEAD 


The War — Reconversion — Post-War Sequence ? 


ARTHUR S. HARPER 


We are pleased to present this temperate appraisal of much-discussed 


factors affecting post-war security values and purchasing power. 


The 


author is economist of a well-known industrial corporation with a back- 
ground of many years in investment counsel work in New York.— 


Editor’s Note. 


AVORABLE progress of both wars 

in recent weeks has again raised the 
spectre of war contract cutbacks and the 
problems incident to converting a large 
part of our war production facilities to 
the manufacture of civilian goods. For- 
mer War Mobilization Director Byrnes’ 
second quarterly report to President 
Roosevelt and Congress, indicating a pro- 
gressive decline of upwards of 40% in 
military requirements in the months fol- 
lowing V-E Day, is not much different 
on a percentage basis from the thinking 
in war agency circles prior to the Ger- 
man counterattack last December. Re- 
conversion talk was soft-pedaled in the 
interest of the war effort during inter- 
vening months. It has apparently been 
decided that public planning in an effort 
to overcome some of the inevitable con- 
fusion is a lesser evil than the possible 
effect of such planning on war workers. 
However, it will not be an orderly proce- 
dure in any event. 

There is not likely to be very much 
change in the level of industrial activity 
as long as both wars continue. The Fed- 
eral Reserve Board Index measures this 
level of business activity recently at 
about 13% above the average of the base 
years 1935-1939. 

The end of one or both wars will un- 
doubtedly cause a substantial decline in 
business activity, naturally more severe 
if both wars end within a short period of 
time. There will, of course, be some off- 
setting increase in production of civilian 
goods, but how much and how quickly, it 
is impossible to estimate accurately. 

There has been a growing feeling in 
recent months, as the stock market 
worked higher, that one should ignore the 


possible impact of the reconversion pe- 

riod and regard it in effect as a vast re- 

tooling operation. Previously, the atti- 

tude was one of caution. An increase in 

the feeling of caution as respects the re- 

conversion impact on the stock market, 

rather than a diminishing of caution, 

would seem to be the more prudent atti-. 
tude. 

The war economy has caused a great 
many maladjustments in our economy 
which will have to be readjusted. The 
process for a great many individuals and 
business units might be quite painful and 
disturbing. Marginal companies in par- 
ticular have fared best in the war econ- 
omy, because of existing demands for al- 
most anything that could be produced, ir- 
respective of cost. 


A Question of Volume 


HE very magnitude of impending 
changes makes it difficult to visualize 
a smooth and easy transition from pres- 
ent high levels of activity and earnings, 
based on both war and civilian demands, 
to a new period of high activity and earn- 
ings based largely on civilian demand. 
The considerable volume of accumulated 
civilian demands will give us a period of 
active business, measured against pre- 
war levels, during the indefinite “catch- 
ing-up” period. There is also plenty of 
money and credit available, if people see 
fit to use it under the existing conditions 
at the time, to create a large market, par- 
ticularly for the “consumers’ durable” 
type of merchandise, such as refrigera- 
tors, automobiles, gas and electric ranges, 
vacuum cleaners, radios, etc. 
But this type of merchandise never ac- 
counted for more than 15% of our total 
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economic activity, and, because of lim- 
itations of production facilities which 
will spread the demand over a longer pe- 
riod and probably make rationing neces- 
sary, it is not likely to account for much 
more than that in the post-war period. 

In any event, a post-war level of busi- 
ness activity 50% above the 1935-1939 
average is probably an optimistic fore- 
cast. This would represent a decline of 
35% from recent levels. A shrinkage of 
that proportion, or even more, tempor- 
arily, might reverse the current optimis- 
tic feelings about post-war business and 
have its effect on stock prices. 


Stock Prices 


HE bull market in stocks is now al- 
most three years old—the previous 
low point having been reached in April 
1942. Thus, we have one of the longest 
periods of rising prices without a major 
interruption since the beginning of this 
century. 
The percentage rise in quality stocks 
such as comprise the Dow-Jones Indus- 
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trial Average has not, however, been as 
great as in many previous bull markets. 
Another twenty-two points or 134%% 
above recent high levels would approxi- 
mate a 100% advance from the 1942 low. 
Stocks of marginal companies have in the 
interim risen considerably more than the 
Dow, and Barron’s Index of thirty low- 
priced stocks has risen about 300%. 

All this does not necessarily mean that 
we are faced with a drastic or long drawn 
out depression. One should, however, 
recognize the possibility that the uncer- 
tainties and difficulties facing us in the 
period ahead may bring about a recession 
in stock prices lasting from six months to 
a year and a half and causing a loss of a 
sizable percentage of the improvement 
which has taken place in stock prices 
since April 1942. 

Such a correction would be particularly 
painful to those who remain blindly op- 
timistic about the post-war period and 
forget the reconversion difficulties. But 
it should be looked upon, if it occurs, as a 
more conservative and helpful stage set- 
ting for a period of active civilian busi- 
ness and good stock markets during the 
post-war period. Runaway markets from 
this point, based largely on emotion, 
might set the stage for the rapid dissipa- 
tion of accumulated savings and an in- 
evitable collapse which would interfere 
substantially with the creation of a post- 
war economy favorable to reasonably full 
employment. Timing is important. 


Bond Prices 


HERE is not likely to be any sub- 

stantial change in interest rates 
either during the balance of the wars or 
during the reconversion period. Hence, 
there should be no important change in 
the price of Government bonds during 
that period. 

Interest rates have not, however, been 
permanently lowered. There are many 
possible combinations of circumstances 
which, in the long run, could cause higher 
interest rates to prevail, but this is likely 
to be accomplished over a long period of 
time. 

The small additional return currently 
available from high grade corporate 
bonds as against Government bonds does 
not seem compensatory in view of the 
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numerous additional risks involved. 
Standard Statistics composite index of 
high-grade corporate bonds _ recently 
showed a yield to maturity of about 
2.65% compared with about 2.40% for 
long-term Governments. 

As has been characteristic of other pe- 
riods of high bond prices, the yield 
spreads between bonds of various quali- 
ties have narrowed materially. When 
bond prices again decline, these spreads 
will widen, and if one is forced to buy 
bonds at today’s historically high prices, 
it would appear advisable to confine one’s 
purchases to bonds of the highest quality. 
The acceptance of a somewhat lower yield 
will be cheaper in the long run than ulti- 
mate loss of principal. 


Taxes under High Budgets 


HE probable size of the ultimate 

post-war federal budget, around $25,- 
000,000,000, and the level of the Govern- 
ment debt, around $300,000,000,000, 
should make one somewhat skeptical as 
respects the projection of any substantial 
reduction in tax rates in the immediate 
post-war period. It may take years be- 
fore the federal budget can even shrink 
to the $25,000,000,000 level from current 
levels around $100,000,000,000. 

Excess profits taxes will probably be 
reduced gradually rather than rescinded 
entirely, unless a business depression and 
large unemployment put too much pres- 
sure on Congress. Either way, this is not 
an optimistic prospect. Except for some 
lowering of the tax rate on individuals in 
the highest brackets and some increase in 
exemptions for those of small incomes, it 
does not seem logical to look for any but 
disappointingly small changes in taxes 
on individuals as a group. The argument 
has been advanced that a high level of 
corporate earnings during the period of 
the “catching-up” economy would be 
largely due to the war, and that, in view 
of the high Government debt and budget, 
these earnings should continue to be 
taxed heavily. There is considerable 
logic in this argument, and it is likely to 
carry a lot of weight. 


Restrictions on Inflation 


~ HORTAGES will continue to exist for 
\_) some time to come in lines compris- 
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ing particularly the “consumers’ durable” 
type of merchandise, but this comprises 
only 15% or so of the total economy. 
Shortages in this category should not 
necessarily mean runaway prices for the 
hard-to-get merchandise, but rather im- 
plies a continuation of the well-estab- 
lished rationing machinery for as long a 
period as is necessary for supply to catch 
up with the demand. 


In the other 85% of the economy, we 
will find an abundance of most items 
within a relatively short time after the 
war ends. Not only have our productive 
facilities been substantially increased, 
but the huge stock piles of merchandise, 
in this country and some of that abroad, 
will then be available to meet the antici- 
pated demands—foreign and domestic. 
Runaway prices are usually based on an 
uncontrolled demand in excess of the 
available supply, and it is doubtful— 
even if this situation were allowed to 
exist in the “consumers’ durable” items— 
whether the price structure of the whole 
economy could be pushed up because of 
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temporary shortages in only a relatively 
small area. Delayed civilian production 
due to strikes, crop failures or misman- 
agement of reconversion could cause a 
critical unbalance temporarily. 


Conceivably, runaway prices could be 
caused by destruction of people’s confi- 
dence in the currency and credit of the 
Government. This would lead to a flight 
from currency and Government bonds in- 


to tangible goods without regard for the° 


need therefor and would stimulate a tem- 
porary, artificial demand of large propor- 
tions. 

The fear type of inflation does not 
threaten this country, except on psycho- 
logical or emotional grounds. Our debt 
and the necessary operating budget of 
the country will be large, measured by 
pre-war levels, but providing we handle 
our fiscal affairs in a reasonably intelli- 
gent manner, we should not worry about 
the prospect of a German or even French 
type of inflation. 


Selective Rises and “Normal” Levels 


HE rise in over-all prices during the 


war, of about 25-30%, has been very 
selective in nature with the greatest in- 
crease in the price of farm products and 


of labor. On the other hand, there has 
been no increase in the price of utility 
services. This 25-30% increase, however, 
is measured against a somewhat low his- 
torical level, which still showed some ef- 
fects of a ten year depression when the 
war started. Measured against the 1923- 
1926 levels, prices currently—despite the 
advance which has taken place during the 
war period—are only up about 5% on the 
average. It is doubtful whether we will 
see pre-war prices again for some time 
to come, and some further increase in 
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prices on the average is well within the 
realm of possibility, but this does not 
imply a runaway of prices, nor should it 
be called inflation. 


A further extension of the selective 
type of price increase, such as has oc- 
curred during the war, does not necessar- 
ily carry favorable implications as re- 
spects corporation earning power, when 
volume declines. The price increases, for 
the most part, represent increases in 
costs of doing business, and, with a con- 
tinuation of controls, there is little op- 
portunity for big business to increase its 
own selling prices to offset the increased 
costs. The Government will probably 
cater increasingly to so-called ‘“small- 
business” interests through an extension 
of discriminatory tax policies such as are 
now in effect, as well as control over the 
selling prices of products produced by 
large industry. : 


Conclusion—The investor should be- 
come more conservative rather than more 
optimistic as prices rise, and gradually 
place himself in a position where he can 
look with equanimity on an uncertain 
and unsettled period which lies ahead and 
which may enable him to utilize his cash 
and Government bond reserve funds for 
the purchase of additional partnerships 
in American industry at more attractive 
levels. Allowing for exceptions, there 
will probably also be many more oppor- 
tunities at some future date for corpora- 
tions with cash in the till to use that cash 
more advantageously than would be pos- 
sible today, for the purchase of other 
businesses. Price ideas of owners of 
small businesses are stimulated by the 
higher level of stock prices, as well as by 
an unusually large volume of business 
accompanied by good earnings despite 
high taxes. 





Early reports of corporate 
earnings for 1944 indicate that 
they have not realized the antici- 
pated 4-5% gain over 1943, and 
suggest that while earnings 
stayed above 1937, the last peace- 
time year of sizable earnings, 
wartime profits are showing a 
gradual decline.— Courtesy of 
Old Colony Trust Co., Boston. 





INVESTMENT POLICY 


PERFORMANCE OF COMMON TRUST FUNDS 


HE largest common trust fund in the 

United States—Fund A of Girard 
Trust Company of Philadelphia—had a 
market value of $24,562,887 at the end 
of its fifth year of operation on Novem- 
ber 30, 1944, according to the recently 
released report on the Fund. The fund 
earned a return of 3.97% on the average 
unit cost, which, it is pointed out, is more 
than 50% above that obtainable from 
the highest yielding Government bonds. 


Unit value (originally $10) rose from 
$9.91 to $10.49 during the year, at the 
end of which there were 2,340,797 units 
held by 1,630 trusts with an average par- 
ticipation per account of $15,069. 


Investment in the Fund was diversified 
as follows: Bonds 37.6% ; common stocks 
32.8%; preferred stocks 28.9%; cash 
.7%. By field of investment, the propor- 
tions were: U. S. Governments 29.6% ; 
railroads 5.5%; public utilities 13.5%; 
industrials 47.4% ; banks 3.3% ; cash .7%. 


Statutory Trust Fund “B” of the Gi- 
rard Trust Company, which is confined 
to legal investments, had a total value of 
$5,228,495 on November 30, 1944, the 
close of its fifth fiscal year. The yield on 
the average cost to the unit holder was 
2.62%. 


Unit value (originally $10) had risen 
during the year from $9.98 to $10.04. 
There were 520,118 units outstanding at 
the year-end, held by 896 accounts with 
an average participation per account of 
$5,835. 


U. S. Government bonds constituted 
$4,087,807 of the portfolio. Railroad 
bonds accounted for $670,150, and public 
utility bonds $351,063. 


% * * 


The Union Trust Company of Pitts- 
burgh’s Collective Trust Fund A, which 
was established in February 1944, had a 
market value of $5,149,606 at the end of 
its fiscal year, October 31, 1944. The 
annual income on the investments held 
at the close of the year was equivalent to 
a return of 3.38% on the market value 
thereof. 


Unit value (originally $100) stood at 
$102.85 at the fiscal year-end, at which 
time 416 trusts held 50,067 unit partici- 
pations in the Fund, averaging $12,378 
per account. 

Investments, which are required by the 
Plan to be confined to interest-bearing 
securities, were held in the following per- 
centages (cash amounting to $5,878 be- 
ing excluded from the computation): U. 
S. Government 23%; industrial 17% ; 
public utility 27%; railroad 33%. 

* * *% 

The third annual report of the common 
trust fund operated by Mississippi Val- 
ley Trust Company of St. Louis reveals 
a market value of $2,026,775 as of Nov- 
ember 30, 1944. Earnings for the fiscal 
year were equivalent to an approximate 
yield of 3.29% on the average value of. 
the units outstanding on each of the quar- 
terly valuation dates. 

Unit value (originally $10) was 
$10.67 at the close of the fiscal year, on 
which date there were 190,035 units out- 
standing. The number of participating 
trusts is not indicated in the report. 

Investment diversification was as fol- 
lows (exclusive of cash): U. S. Govern- 
ment bonds 49.1%; corporation bonds 
3.6%; preferred stocks. 15.6%; common 
stocks 31.7%. 

* * * 

Common Trust Fund A of the St. 
Louis Union Trust Company had a mar- 
ket value of $5,658,171 at September 30, 
1944, the close of its fourth year of oper- 
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ation. Net earnings amounted to 3.09% 
on the average cost price per unit. 

Unit value (originally $10) stood at 
$10.35 on the year-end date when there 
were outstanding 546,419 units held by 
751 trusts. 

This fund was invested predominantly 
in U. S. Government bonds, which repre- 
sented 60.11% of the portfolio. Preferred 
stocks accounted for 5.36% and common 
stocks the remainder of 34.53%. 

Common Trust Fund B, also managed 
by St. Louis Union Trust Company, con- 
sists entirely of investments in common 
and preferred stocks, and at the end of 
its second year on September 30, 1944, 
had a market value of $2,357,937, of 
which all but $65,125 represented com- 
mon stocks. Net earnings were 4.8% on 
the average cost price per unit. 

Unit value (originally $10) had risen 
to $13.40 at the end of the fiscal year, 
and there were 175,948 units outstanding 
at that time, held by 498 trusts. 
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At the close of its third year of opera- 
tion on November 30, 1944, the common 
trust fund operated by Scranton Lacka- 
wanna Trust Company, Scranton, Pa., 
had a market value of $1,497,799. Dis- 
tributions totalled $3.94 per unit. 

Unit value (originally $10) was 
$10.007. There were 149,665 units held 
by 125 trusts at the year end, with an 
average holding of $11,982. 

The Fund was invested as follows: 
U. S. Government bonds $396,381; other 
bonds $318,192; preferred stocks $712,- 
906; common stocks, $66,862. 


Investment Counsel Firm Formed 


The formation of Harry J. Haas & Asso- 
ciates, business and investment counsel, with 
offices in the Witherspoon Building, Phila- 
delphia, has been announced by Harry J. 
Haas, past president of the American Bank- 
ers Association and until recently vice pres- 
ident of the First National Bank of Phila- 
delphia. 
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CAPITAL MANAGEMENT 


— THE CAPITALABOR TEAM— 


ITHOUT the modern plant and tools provided by capital, labor would be 

confined to individual handwork, and modern, progressive industry would 
perish. Unless this capital has a fair reward, it will not be furnished from the 
savings of workers but by government funds raised by taxation: that is, by state 
socialism. It is to the equal interest of workmen, management and investors that 
each receive inducement, within the “ability to pay” of corporation or company, if 
free job choice and free enterprise are to continue and to provide opportunities 
for advancement. Capital is conceived of here as that part of past or yesterday’s 
labor (of present and former workers) which has been saved and invested in the 
tools of enterprise. 


Under this heading, the editors will from time to time present reports and 
discuss developments which have promoted, or promise to promote, the mutual 
welfare of employees, employers and those who provide the capital tools with 
which they work. Corporate profitability is considered the best protection for job 


security and opportunity as well as for invested savings.—Editor’s Note. 


‘TOWN MEETING’ FOR EMPLOYEES 


OBHOLDERS as well as_ stockholders 
have a right to know about business and 
financial policies of their company, in 

the opinion of Cloud Wampler, progressive 
president of the Carrier Corporation. The 
workings of the Carrier Institute of Busi- 
ness, described in the December 16 issue of 
the Saturday Evening Post, under the title 
“The Employee’s Dream Come True,” trace 
a pattern of employee (including executive) 
education on corporation finance, sales, pro- 
duction and planning which puts meat on the 
sometimes dry bones of industrial relations. 
Originated last year to help the entire com- 
pany find out “where the pay envelope 
comes from and what creates jobs,” the 
employee-planned Institute has been put- 
ting on a series of meetings with speakers, 
followed by informal] discussion groups, that 
get down to cases on economic as well as 
industrial topics of the day. 

The motivation was well expressed by 
the employee, Raymond Mahar, who con- 
ceived the idea out of his experience on the 
Labor-Management Committee. “Now if the 
girl who runs a punch-press ‘in the shop all 
day knew more about where the product 


goes, she’d be a lot more interested in mak- 
ing it, because that’s the way to get people 
to give.” And how they have given of time’ 
and thought, and the mutual advantages 
they and the company have gained from 
this democratic post-graduate “school” 
make must reading for employers and em- 
ployee organizations. 


A $35,000 KIT OF TOOLS 


NION Oil Company’s recent advertise- 

ment, one of a series discussing “how 
and why American business functions,” 
illustrates the various tools required to en- 
able the stillmen to operate, and the equip- 
ment needed for the work of the other em- 
ployees to make the company a going con- 
cern. Adding up the costs, it tallies a 
$39,504 investment (in refineries, ships, 
tools, rigs, oil lands, office equipment, etc.) 
for each of the company’s 7,869 employees. 


This personalized method of relating cap- 
ital to employee, with brief notes under 
each illustration of forms of tools, carries 
an effective interpreation of the investors’ 
contribution, and contrasts it with the re- 
stricted conditions under state ownership. 


75 Years Ago 
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WHY WAR WORKERS STRIKE 
Labor Says— 


“management is trying to break the unions’ 

“the WLB kicks us around; we starve be- 
fore WLB acts on a case” 

“management tries to upset seniority” 

“the foremen are antiunion and don’t know 
their stuff” 

“we’re getting gypped on rate-setting”. 

“upgrading is a racket, it’s not what you 
know, but who you know” 

“speed-up” 

“not enough take-home pay; look at the 
cost of living—and War Bonds and taxes” 

“working conditions are lousy” 

“look at the profits they’re making” 


’ 


Management Says— 


“the union teaches its members to hate man- 
agement” 
“they won’t follow peacetime shop rules” 
“union officials raise hell because they have 
to run for re-election” 
“the union can’t or won’t discipline its: own 
members” 
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“there are too many union leaders who 
want the revolution tomorrow” 

“Negroes are too aggressive and white peo- 
ple won’t work with them” 

“unions want to run the plant” 

“WLB and NLRB give the union all the 
breaks” 

“FEPC is making us hire Negroes” 


Impartial Observers Say— 


“everything labor and management say is 

at least partly true” 
and 

“there aren’t enough qualified personnel 
men” 

“personnel men aren’t close enough to top 
management” 

“top management doesn’t know what is go- 
ing on in the shops” 

“pre-war contracts are written so loosely 
they cause strikes” 

“workers are accustomed to the vacations 
of seasonal layoffs” 

“there is no impartial person or agency to 
sift facts, place blame.” 


Report in March 15 issue of Modern Industry 
based on their Detroit survey. 
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Troubled about 
“Labor Law’’ Problems? 


* Here in CCH’s practical LABOR LAW REPORTS is pro- 
vided swift, complete, and dependable coverage of 
“labor law.”’ Its informative weekly issues span the whole 
work-a-day world of statutes, regulations, rulings, court 
and administrative decisions, returns, forms, reports, in- 
structions concerning the important federal and state 
regulation of labor relations and wage-hour problems. 


* Coverage includes: Wage and Salary Stabilization Law, 
War Labor Disputes Act, Overtime Pay Order, National 
Labor Relations Act, Fair Labor Standards Act, public 
contracts laws relating to wages and hours, anti-injunc- 
tion laws, state labor relations acts, state wage and hour 
laws, etc. 


© Pertinent amendments, regulations, rulings, interpreta- 
tive bulletins, and court decisions are likewise promptly 
reported. Thus, subscribers always have the last word, 
the newest development, the latest twist and turn of 
events of interest or importance in the field of “labor law.” 


Write for Complete Details 
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YOUR STAKE IN AMERICA’S RAILROADS 


GUSTAV METZMAN 
President, New York Central System 


ILLIONS of men and women have 

a vital stake in America’s rail- 
roads—a stake of which they are only 
partially aware. What they think and 
do has a profound influence on the rail- 
roads. That is why I want to emphasize 
the importance of talking to these fel- 
low citizens—giving them the facts 
about their stake in America’s railroads. 

We who daily consider railroad problems 
get an idea it would be good for the country 
and for the railroads if certain things were 
done. But good ideas become useful only 
when they are voiced continually and con- 
vincingly enough to cause public action. 

A war job well done, and informed public 
opinion about it, won good will for the rail- 
roads. In 1941, 50% of the people said the 
Government should take over the railroads 
in the event of war. Now, only 15% favor 


Before Western Railway Club, Chicago, Feb. 5, 
1945. 
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Government taking over the railroads for 
the duration of the war. Why not apply the 
same formula to tomorrow’s problems? 

Returning to the ways of peace, we shall 
have stiff competition. To meet it our rail- 
way plant will need a lot of modernization. 
We shall need a lot of capital funds, the 
wherewithal to buy the tools of production. 
The building of the tools provides jobs, and 
the use of the tools provides more jobs. 

Here is a story to tell the American peo- 
ple. This is just the opposite of “boon- 
doggling” and unnecessary public works. 

Railroad men believe that private in- 
vestors, large and small, are ready to come 
forward with the necessary capital funds. 
But there is a big question: Will Govern- 
ment policies permit this improvement pro- 
gram to materialize? 

There is a widespread impression that 
railroads have received more Government 
help than other carriers. The public does 
not have a clear enough picture of how 
transportation facilities are financed and 
who pays for them. 

In the last 20 years or so, more money 
was spent on fixed transportation plant 
other than railroads than had been spent on 
the whole railway plant in the United States 
in more than a century. By far the greater 
part of the money spent on these newer 
ways of transportation came from taxes, 
whereas 98% of the money invested in rail- 
roads was the private funds of private in- 
vestors. And let us not forget that 75% 
of the war-time transport load, if we exclude 
local cartage and the like, has been carried 
by the railroads—by facilities built with 
private capital. 

Our country’s interest will be served by 
policies that give the investors in trans- 
portation facilities a chance to earn a mod- 
est profit and get their money back — 
whether they are investing private funds, or 
paying taxes which become Government in- 
vestments. If our Government-owned trans- 
port plant—our super highways, our water- 
ways and our airports—were made really 
self-supporting, these developments could 
be made free from appropriations and from 
politics. Under a policy of self-supporting 
transportation private investment in the 
railways can live alongside of Government 
investment in other forms of competitive 
transportation. 
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ROLE OF CAPITAL 


THE LATE GUSTAV CASSEL 


Digested from Quarterly Review, Skandinaviska Banken, January 1945 


HE rise of the workers to a higher 

standard of life is in general depen- 
dent on a more abundant supply of real 
capital, and it is vital for them that this 
supply should be constantly maintained 
at the highest possible level. One might 
suppose that these facts were so obvious 
that nobody would contradict them. In 
reality we find, however, that the rela- 
tion between capital and labor is com- 
monly represented as something intrinsi- 
cally hostile. The workers are apt to 
imagine, that progress can be attained 
only by appropriating a large share of 
the proceeds, after a successful fight with 
capital. 

The peoples who have reached the great- 
est prosperity are precisely those peoples 
who have been most abundantly supplied 
with capital. Prosperity has in fact risen 
at those times when the supply of capital 
was abundant. This is a truth which is 
applicable also in a comparison between 
the most advanced nations. The high level 
of the American national income can only 
be explained by the relatively abundant 
supply of capital in the United States. Im- 
mediately before the present war the Amer- 
ican worker was approximately twice as 
amply provided with means of production 
as the British workman and had therefore 
risen to a standard of living approximately 
twice as high. In Germany the supply of 
capital was no doubt considerably better 
than in England, but England had the ad- 
vantage in her large income from foreign 
countries and in her importation of cheap 
foodstuffs. The standard of life was much 
the same in the two countries. 

The very scanty supply of capital which 
British industry had to content itself with 
during the pre-war decades is most note- 
worthy. Out of a national income of 4,604 
million pounds sterling in 1938, only about 
20 million pounds went to the equipment 
of private industries with plant and machin- 
ery. Very considerable sums were, of 
course, invested in public works and espec- 
ially in housing, but on the whole, the sup- 
ply of capital for productive investment was 
utterly insufficient for normal progress. 

Why has Britain’s supply of capital lag- 
ged so sadly behind? There must be fac- 


tors which have deterred British industries 
from equipping themselves with as much 
capital as would have been required in order 
to keep pace with development in more pro- 
gressive countries. 

Chief among these factors was the heavy 
incidence of taxation. If investment involves 
some risk Of loss as well as prospects of 
large profits, it will be economically impos- 
sible under a greatly progressive system 
of taxation, even if it might be very re- 
munerative at an invariable rate of income 
tax. 

Another factor which has conduced to dis- 
courage investments of capital is monopol- 
ism which in England is very widespread. 
When a branch of industry is dominated by 
cartels and trusts, which oppose new enter-” 
prises or the expansion of existing enter- 
prises at the cost of others, the supply of 
fresh real capital to that branch of industry 
will, of course, be greatly restricted. Similar 
results will ensue from a monopoly of 
labor, as manifested in a restrictive trade 
union policy with tendencies to oppose any 
increase in the productivity of labor that 
might conduce to weaken the position of 
labor in competition. 

In the past decade, economic thinking 
in the world has been largely dominated 
by a critical attitude toward saving. Ac- 
cording to this view, saving, generally 
speaking, is larger than is necessary for 
providing production with capital. Some 
part of the savings therefore remains un- 
used, with the consequence that the total 
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spending power is reduced, so that it does 
not suffice even for buying all that is pro- 
duced. Under such conditions, economic 
depression must naturally become a normal 
phenomenon in industrial life. Under this 
theory, progress is not conceived as a nor- 
mal aspect of the future national economy. 
It is implied that technical development is 
finished. 

In contrast with the views prevailing be- 
fore the war, people are now demanding 
rapid progress. Interest in raising the 
standard of life is being extended beyond 
the individual country; it is being demanded 
that backward countries should be provided 
with modern equipment of real capital in 
order to increase their productive power. 

The extraordinary progress of Russia un- 
der her new policy, with its distinct capi- 
talistic tendency, has contributed to this 
general change of attitude and has greatly 
impressed the rest of the world. Never be- 
fore has a people imposed upon themselves 
such severe restrictions in order to accum- 
ulate savings to be converted into real cap- 
ital. It has not been clearly realized that 
this immense display of power is based on 
an abundant supply of capital created by 
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an abnormal reduction in current consump- 
tion. 

If we begin to consider what these de- 
mands involve, saving will undoubtedly be 
brought into credit again. Elementary 
economic theory must again be based on a 
clear view of uniform progress.’ It is pre- 
cisely such progress that must be aimed 
at in times when full employment, without 
eerises, is a leading item in the social pro- 
gramme. Saving and the accumulation of 
capital must increase at the same pace as 
progress in general. 

In order that this shall be possible with- 
out dictatorship it is, however, necessary 
firstly that thrift shall be encouraged by 
such favorable conditions as to result in 
savings which will suffice for normal eco- 
nomic progress, and secondly that enter- 
prise shall not be deterred, by unfavorable 
treatment, from investments which will 
completely utilize these savings. These de- 
mands must not be set up as being in the 
particular interest of certain classes. They 
represent the necessary conditions for a 
national economy in which the immense 
possibilities of progress in the future will 
be tolerably well utilized. 
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NEGLECTED EXEMPTIONS 


FRANKLIN W. GANSE 
Ganse-King Estate Service, Boston 


Mr. Ganse has had a long and notable career in estate planning. 
A pioneer in the development of collaboration between underwriters 
and trustmen, he was a co-founder of the Boston Life Insurance and 
Trust Council. To his books in this field, he has recently added 
“Neglected Exemptions” (Insurance Research and Review Service, In- 
dianapolis), which is “a digest of 186 exemptions available in connection 
with the distribution of property through wills, trusts, life insurance 


and gifts.” 


This article describes briefly the application of the exemp- 


tion approach in planning estates.—Editor’s Note. 


F that important person who is going 
to play the part of “Decedent” in the 
coming estate drama could only have the 
advice of the Federal tax officials,* he 
would be pretty sure to make use of all 


the exemptions there are. By using 
“Neglected Exemptions” perhaps most 
of them can be brought up for considera- 
tion and decision. Not that this small 
book contains them all, for it is only a 
beginning. I suggest that you add to the 
list carefully and you will soon have a 
valuable list of your own. 


In writing these lines I am thinking 
particularly of trust officers and life un- 
derwriters. Of course, lawyers too are 
naturally in mind, but unlike the other 
two groups they are hampered in solicit- 


*I] mean the officials—not just the collectors— 
whose duty it is to answer tax questions, after the 
tax is fixed. 


ing those who need help. And among 
those who require assistance is that large 
number of property-owners who are prac- 
tically certain to leave worthwhile estates 
by the time they are 65, though they may 
not yet have accumulated them. A man 
may be only 40, but so established in his 
life work that all his associates. foresee 
his almost certain success. He may be 
well insured but otherwise have not ac- 
tually had time to build much of a for- 
tune. Here is an opportunity to build 
an estate which will be largely exempt. 
The program which should be adopted is 
quite different from what it will be after 
the fortune is in actual possession. And 
even if the estate never becomes large, it 
will greatly benefit from being treated in 
this way, because exemptions, debts and 
expenses of administration are nearly al- 
ways proportionately larger in the small 
estates. 
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Case History 


PREFER to approach a prospect for 

a Neglected Exemption check-up with 
a single point which I am quite sure ap- 
plies to his case, rather than throw ex- 
emptions in the abstract at him. In a 
recent case we understood the situation 
pretty well and were able to select three 
points, which fortunately not only inter- 
ested the property owner himself, but one 
of which was welcomed by his lawyer, one 
by his trust officer, and one by his life un- 
derwriter, all of whom had served him 
long and well, although they had never 
combined to give his estate status a care- 
ful check-up. 

W-1* appealed especially to the lawyer, 
for it brings out the importance of pro- 
viding, in the will clause covering pay- 
ment of inheritance taxes, not only for 
the taxes which will be levied on property 
which is bequeathed by the will, but for 
those on property passing outside the will 
and taxed in the estate. 


*Referring to the ‘“‘code’’ designations in Mr. 
Ganse’s book. 
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T-21, while not important in so large 
a percentage of cases, appealed to the 
trust officer for he knew that under the 
testamentary trust the trust company 
was expected to retain for many years 
the stock of the family corporation, a 
company of many years’ standing, in 
which it was hoped that some, at least, 
of the boys would grow up to be impor- 
tant factors. Yet, as that trust was orig- 
inally worded, there was at least a ques- 
tion whether it might not become the 
trustee’s duty to sell the stock as an im- 
proper trust asset. This matter requires 
checking in trust instruments which 
merely “authorize” the trustee to retain 
such securities when it is probably desir- 
able to give the trustee the most positive 
instructions. 

B-1 was recognized by the life under- 
writer, and later by the property-owner 
himself, as well worth preliminary plan- 
ning. It rests on the well-known Newell 
case, 66 F. (2d) 102. The decedent’s 
company carried $300,000 insurance on 
his life, and the court decided that for 
the purpose of arriving at the value of 
the shares of stock of the company in the 
decedent’s estate “there shall be excluded 
from the assets any amount in respect of 
the insurance carried by the company on 
the life of” the decedent because it was 
shown that the company sustained a loss 
at least equivalent to that amount by 
reason of the insured’s death. This ex- 
emption, frequently overlooked, requires 
careful preparation in order to be prop- 
erly recognized when such policies ma- 
ture. 

These three exemptions illustrate the 
value of the concrete or definite approach. 


Getting Data 


HE “information blank’—set forth 

here—has played a prominent part 
in my own work during the last 25 years. 
It is different from a general “estate pro- 
tection” blank. I do not believe in mak- 
ing it too long and inquisitive. (Of 
course, it would require modification to 
fit the laws of other states.) 

To achieve the greatest success we 
must be able to make an inheritance tax 
estimate as quickly as possible, and then 
point out neglected exemptions which will 
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INFORMATION PLEASE 


Needed in Checking Holdings for Exemp- 
tions, Reductions and Improvements 


Name 
Wife’s Name 


Children’s names and ages and, if adults, 


Age 
Age 


whether married or single 
Legal Residence 
Residence in another State? 


Values of Assets: 


Listed Securities: Stocks Bonds 
Real Estate in Massachusetts Title? 
Real Estate in other States (which?) 
Mortgages owned—value by states 
Tangible personal property Outside 

of Mass. 
Cash on hand (average) 
Partnership ownerships if any Business 

agreements 

Close corporation stock 


Inclusive value of all Property: (Estimate 
net value of entire estate as you think it 
would be valued by the Government. Don’t 
make it too low) 


Indebtedness, if any that is material 
Endorsements 


Annual receipts from patents, copyrights, 
leaseholds, etc., if any 


Securities in non-reciprocal states, which 
tax investments in their corporations if left 
by non-residents 


Any special change pending which would 
affect value of estate? 


Inheritable property? 
Gifts made since 1932—in what years? 


Income tax status—top-bracket Federal sur- 
tax 


Value of wife’s estate 
Any property held jointly with wife? 


Needed documents include: Will, Living 
Trusts, Life Insurance Trusts, Trusts Re- 
ceivable, Business and Personal Life Insur- 
ance Policies, Annuity Contracts, Accident 
Policies, Last Gift Tax Return. 


Present plans for meeting estate taxes and 
expenses 


Children’s relation to father’s business. 
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reduce it. You may not be able to do 
everything at once, or in order. But you 
should proceed on the proper plan and 
modify it only as it becomes necessary. 
The plan which I have found successful 
is:—An underwriter and a trust officer 
get the necessary information from a 
property owner which permits them to 
make an inheritance tax estimate for him, 
and point out to him a number of im- 
portant exemptions which he has over- 
looked, and which they suggest he take 
up with his attorney so that they shall be 
no longer neglected, even if they cannot 
all be used at the present time. 


Four-Way Cooperation 


HE ideal case, of course, soon devel- 

ops into cooperation between four 
men who can visualize the goal of a 
larger net estate, much better arranged 
than it was before, which will repay all 
the salesmanship, expert knowledge and 
effort put into it. 


I can certify that exemptions are inter- 
esting to estate owners. While there are 
a good many of them and new ones must 
appear every so often, they are not so 
numerous that they cannot be mastered. 
If anything like a systematic attempt to 
cover this great field can be undertaken 
by members of Trust Councils, they will 
familiarize themselves with neglected ex- 
emptions; they will act on the theory that 
the need is there, the prospects are abun- 
dant, and they know enough about miss- 
ing valuable estate exemptions to easily 
be of very real service to them. 
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TOMORROW'S FORTUNES — AND MISFORTUNES 


Estate Planning from Beneficiary’s Point of View 


TRUSTS and ESTATES—April 1945 


CHRISTIAN C. LUHNOW 
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OR the majority of present estate 
owners—who leave less than $60,000, 
the tax question is not the most impor- 
tant issue. In fact, tax saving seems to 
have been over-emphasized as the basis 
of the valuable services which estate at- 
torneys and trust companies can render. 
There has been a lot of talk about the 
tax “take.” Isn’t it just as important to 
talk about what is left after the grim 
reaper’s brother gets through? That’s 
the part that the beneficiaries—the guin- 
ea pigs of testamentary disposition—are 
concerned with. 

On one hand we find men creating 
large trust funds for pet animals. With 
all the needs and sufferings of the human 
race, and especially to ease the lot of 
those fine men who have sustained dis- 
abilities or loss of opportunity in the de- 
fense of our country, we should be able 
to find better objects of aid than animals. 
Why should not such bequests be out- 
lawed as against public policy? 

Next we have those home-made wills 
about which Lord Neaves wrote: 


“And the law if allowed will revenge 
itself still 

On the Jolly Testator who draws his 
own will.” 


Unfortunately that is not true. The re- 
venge is on the intended beneficiaries. 


And lastly we have those paragons of 
indifference, the people who die intestate. 
Their number would probably be larger 
were it not for the continued preachment 
by trust company advertisement of the 
perils of intestacy as well as of home- 
made wills. 


The Challenge of Change 


In this field lies one of the greatest 
opportunities for lawyers, in collabora- 
tion with trust officers and others versed 


From address before Probate Section, Connecti- 
cut Bar Association, Hartford. 


in estate analysis and planning, to do a 
fine public and personal service, and in- 
cidentally to justify far better compensa- 
tion than is now the case. Attorneys and 
trust officers have an orchestra seat at 
the show of life—of Life without Father. 
They know what happens when his earn- 
ing power is subtracted from the family 
income. Besides the changes in assets 
as we have swung from an agrarian to an 
industrial economy, have been the 
changes and uncertainties of the law as 
it tries to keep pace or at least in sight. 
Today even the man of modest means has 
a pot-pourri of assets, liabilities, rights 
and interests. Special and discretionary 
powers to trustees become necessary as 
our crystal ball clouds over the market, 
economic and political future. The pro- 
spects of inflation alone require latitude 
in investment and distributive powers, if 
today’s fortunes are not to become to- 
morrow’s misfortunes to the beneficiar- 
ies. 

Perhaps the greatest changes are those 
on the economic side. Take the $200,000 
estate of John Doe as an example. Only 
a few years ago he could figure on leaving 
in trust a net estate, after taxes and 
other expenses, of, say, $175,000. At six 
per cent interest from gilt-edge bonds, 
his wife, supporting two children, could 
count on more than $10,000 a year in- 
come, out of which she would pay an in- 
come tax of about $350. She may have 
had to give up the summer place on Cape 
Cod and let the butler go, but she man- 
aged all right on the income and knew 
what the groceries would cost. But when 
John Doe leaves $200,000 today, there’s a 
gremlin from Washington who comes 
around for a cut of close to $31,000 (with 
an inadequate credit for the state tax) 
and a smaller one from the state tax com- 
missioner’s office who gets about $7,000. 
The final net will probably wind up not 
far from $150,000. But where can one 
get six per cent on his money today? 
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If the full amount can be invested to earn 
three per cent, the income to Mrs. John 
Doe will be $4,500 a year, out of which 
she now has to pay income taxes of over 
$600. So instead of having more than 
$10,000 a year to live on she will have 
less than $4,000. And prices are at least 
25% higher than in 1940. 


So a completely different approach is 
necessary to the planning of a will or 
trust. Few will be the cases where a fam- 
ily can live on income alone, without ser- 
ious hardship. Power to use principal to 
make up deficiencies of income is a gen- 
eral answer. Insurance, taken now 
against loss of earning power by death 
or disability, is another. Business insur- 
ance trusts for the purchase of partner- 
ship or close corporation interests are 
more important than ever. 


No more can the intelligent man afford 
to wait for his deathbed to do a real job 
of estate planning. In some cases irre- 
vocable gifts may be desirable; more fre- 
quently investment management  ac- 
counts or revocable living trusts will fit 
into the pattern and put a man’s savings 
under watchful, informed protection. 


From Scrivener to Architect 


To do a truly professional job of pre- 
paring a will, it is necessary not only to 
know the testator’s expressed intentions, 
but to make sure he understands what he 
is saying. Does he know the alternatives 
that you know—does he imagine the con- 
sequences that you have seen result from 
such instructions? Has he the assets— 
in both amount and form—to do the job 
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he wants to do? We have come too long 
a way from the days of the scribe; the 
job of will drafting is not a stenographic 
one. Objection may be raised that clients 
are unwilling to unfold their affairs even 
now because they fear disclosure of their 
well-being will be an invitation to the 
lawyer to improve his own by a larger 
fee. But perhaps the reason the testator 
begrudges the paying of even a nominal 
fee is that he thinks it is merely a matter 
of “putting it in legal language.” But 
let him realize, from a few well-chosen 
illustrations, how great can be the dif- 
ference between an estate blueprint and 
a mere will-drafting, and his idea of the 
worth of legal services will be enhanced. 

The lawyer’s work of the future will be 
more and more concerned with estate 
planning—often in collaboration with 
trust officers—with resultant better ser- 
vice and protection for the beneficiaries . 
and better compensation for himself. In 
this respect his job will parallel that of 
the architect. Why can’t we sell the tes- 
tator the idea that if it is necessary for 
an architect to know his family living 
requirements and to advise him the cost 
of his plans, it is appropriate for the 
draftsman of his will or trust to know 
his family’s living requirements and that 
there will be enough to carry out this 
most important of all Designs of Living. 
Yet many attorneys shy at asking “per- 
sonal’ questions, or fail to discuss the 
effects of the testator’s ideas. 

Some think it is not ethical. But how, 
in good conscience, can the lawyer do 
less? As a matter of fact, the Ethics 
Committee of the American Bar Associa- 
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tion has ruled that it is not only “his 
right, but it might even be his duty to ad- 
vise his client of any change of fact or 
law which might defeat the client’s tes- 
tamentary purpose.” While this opinion 
was given in respect to periodic will re- 
vision, it would seem applicable to the 
original will. Use of a printed check- 
list for will preparation has been found 
a graceful method of obtaining the neces- 
sary information, indicating as it does 
that this is a normal formality, not an in- 
quisition. 

Perhaps lawyers, individually, and 
trust departments through advertising, 
can do a most constructive job of selling 
the new concept of estate disposition to 
the public. Examples can be given of how 
wills went wrong, of what joy and com- 
fort they can bring if properly planned. 
The many advantages of good estate 
planning can be shown to change the psy- 
chology of people towards wills, so that 
instead of begrudging $25 for what they 
think is just a legal stenographic job, 
they will feel they are getting a bargain 
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in paying many times that much for a 
plan by which their life savings will give 
protection through the future’s uncertain 
years. And periodic will revision is as 
natural and important a matter as is the 
annual review of the assets and liabili- 
ties of a business. 


Here is the field where collaboration of 
the attorney with the trust officer—who 
has seen many documents in operation 
and knows the results—can be mutually 
beneficial. Business and investment ex- 
perience is a prime ingredient of any 
sound will or trust, and the trust officer 
is further in a position to build up, in the 
client’s mind, a picture of the real sig- 
nificance and worth of draftsmanship. It 
would be lese majeste—especially in this 
city—not to mention the important con- 
tribution which insurance, and insurance 
men informed on estate planning, can 
make to the creation of a liquid and well- 
rounded estate program. They have a 
guaranteed medium for providing that 
rather useful item known as cash just 
when it is needed most, as well as for 
basic annuity income. 


Why should there not be some extra 
recognition given to special qualifications 
in this field of legal practice? Surely it 
is as technical and has as wide conse- 
quences as has the work of patent at- 
torneys. In view of the unusual respon- 
sibilities of those who create the devices 
by which this nation’s wealth is trans- 
mitted, would it not be appropriate to es- 
tablish a voluntary procedure, under the 
supervision of the State Bar Association, 
by which any member of the bar may 
take an examination in probate matters 
which, if passed, would entitle him to a 
certificate as a Registered Probate Law- 
yer? Being voluntary, with modest fees 
for examination, it would not preclude 
such designation to any willing and able 
candidate. It would provide a means by 
which those who are truly qualified in 
this branch of the law would be given 
deserved recognition. To be sure that 
the successful candidates keep up-to-date, 
periodic re-examinations might be desir- 
able for renewal of the certificate. In this 
way the public would be able to know who 
had specialized in probate law, and would 
have greater confidence in them. 
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Gift Tax 


Transfers pursuant to antenuptial 
agreements taxable. Taxpayer  pro- 
posed to a woman who was receiving in- 
come from a trust set up by her deceased 
husband, terminable upon her remar- 
riage. She was unwilling to accept un- 


less taxpayer compensated her for loss of - 


the trust income. Taxpayer therefore 
transferred to her stock worth $150,000 
and they were married. HELD: The 
transfer is subject to gift tax; the money 
consideration must benefit the donor to 
remove transfer from category of a gift. 
Comm. v. Wemyss, Sup. Ct., No. 629, 
March 5. 

In companion case, taxpayer trans; 
ferred $300,000 in trust for his prospec- 
tive wife in consideration of her releas- 
ing all rights in his assets which amount- 
ed to more than $5,000,000, so that on 
his death she would be entitled to about 
$1,700,000. HELD: The release of dower 
and other marital rights in consideration 
of marriage does not constitute an ade- 
quate and full consideration within the 
meaning of the tax statute so as to ex- 
empt the transfer from gift tax. (Court 
assumed that Congress intended that the 
“consideration” provision in the estate 
tax law also applies to the gift tax.) Mer- 
rill v. Fahs, Sup. Ct., No. 126, Mar. 5. 


Estate Tax 


Possibility of reverter by operation of 
law. Decedent set up irrevocable trust 
in 1934, with income to go to daughter, 
then to grandson, and principal to go to 
grandson’s issue or, if no issue, to dece- 
dent’s niece or her issue or other named 


persons. Commissioner contended that 
if all remaindermen predeceased grantor 


or beneficiaries there would be a reverter 
by operation of law, the possibility of 
which made the transfer taxable. HELD: 
The beneficiaries’ interests were vested 
and no interest remained to pass at the 
grantor’s death. Further, the reserved 
power to alter the trustee’s authority as 
to trust investments was not equivalent to 
a power to alter the beneficial interests . 
which would render the trust taxable un- 
der Sec. 302(d) of the 1926 Act. Fifth 
Avenue Bank v. Nunan, U.S.D.C., E.D. of 
N.Y., Jan. 13. 


Community property provision uncon- 
stitutional. Pursuant to amendment by 
Sec. 402(b) (2) of the 1942 Revenue Act, 
Commissioner included in gross estate all 
community property belonging to dece- 
dent and wife, residents of Texas, rather 
than one-half thereof. Taxpayer plead- 
ed constitutionality of section. HELD: 
The section is unconstitutional, being in 
conflict with the due process require- 
ments of the Fifth Amendment as well as 
the Constitutional uniformity require- 
ment for excise taxes. Rompel v. U. S., 
U.S.D.C. W.D. of Texas, Mar. 2. 


Trust corpus not taxable to grantor. 
Prior to 1931 decedent created two trusts 
with part of the income payable to his 
two former wives and the balance to him- 
self, with remainders to his children and 
their issue. Trustee could, in its abso- 
lute discretion, return any part of corpus 
to decedent. Government argued that 
Hallock case controlled. HELD: No part 
of the trusts is includible in decedent’s 
gross estate under Sec. 302(c) of 1926 
Act. The 1931 amendment did not oper- 
ate retroactively to include trusts in 
which the grantor retained the income 
for life. Hallock principle does not ap- 
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ply because return of corpus to grantor 
was within sole discretion of the trustee. 
Comm. v. Irving Trust Company, C.C.A.- 
2, Mar. 5. 


Taxability of insurance proceeds. In- 
surance policy issued in 1916, permitting 
insured to change beneficiary, was trans- 
ferred to beneficiary in 1935 and gift tax 
return was filed. After wife paid two 
premiums, husband died. HELD: This 
was a transfer in contemplation of death, 
and the full value of the proceeds, less 
the aliquot part representing premium 
payments by beneficiary, is includible in 
decedent’s gross estate. Proceeds of 
other policies, payable to insured’s estate 
if beneficiaries did not survive him, were 
taxable in insured’s estate because of 
possibility of reverter. Liebmann v. 
Hassett, C.C.A.-1, Mar. 7. 


Transfer not in contemplation of 
death. Decedent transferred certain in- 
herited property to her children to be 
relieved of management. Later she 
transferred other property to some of her 
children. For family reasons (not dece- 
dent’s wish) deeds were never recorded. 
HELD: These transfers were not taxable 
as made in contemplation of death. Est. 
of Green, T. C. Memo, Mar. 3. 


Refund of insurance premiums under 


suicide clause taxable. Decedent had 
insurance policies containing usual self- 
destruction provision; that is, company 
would be liable only for premiums. With- 
in the two-year period decedent commit- 
ted suicide. HELD: Premiums refunded 
to beneficiary did not constitute proceeds 
of insurance, and are taxable as transfers 
effective at death under Sec. 811(c) of 
IL.R.C. Est. of Chew v. Comm., C.C.A.-5, 
Mar. 1. 


Income Tax 


Interest on estate tax deficiency not 
deductible. Commissioner assessed es- 
tate tax deficiency with interest against 
taxpayer and his brother as transferees 
of father’s estate. Taxpayer paid his 
share and claimed income tax deduction 
for interest paid, contending that inter- 
est accrued was interest on his own in- 
debtedness and hence deductible under 
Sec. 23(b) of I.R.C. HELD: Deduction 
disallowed. Transferee provisions of law 
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merely add to Commissioner’s means of 
enforcing lien and do not make the in- 
debtedness that of the transferee. Comm. 
v. Green, C.C.A.-9, Mar. 9. (Similar hold- 
ing in Comm. v. Est. of Henderson, 
C.C.A.-5, Feb. 22.) 


Estate payments to charitable organ- 
ization deductible. Decedent willed his 
estate to corporation to be organized 
after his death. Executor was to pay in- 
come to his widow and former wife for 
their lives, pay certain special annual 
bequests and pay the balance of the in- 
come to a charitable and educational cor- 
poration, the purpose of which was to 
provide gifts and comforts for orphans. 
The directors or trustees could also in 
their discretion disburse funds to needy 
individuals and charitable or educational 
institutions. After decedent’s death cor- 
poration was organized accordingly. 
Commissioner assessed income tax defi- 
ciencies against the estate on payments 
made to corporation. HELD: The corpo- 
ration was a charitable organization and 
amounts paid to it by the estate are de- 
ductible under Sec. 162(a) of I.R.C. 
Comm. v. Citizens and Southern Nat. Bk., 
Ex’r., C.C.A.-5, Feb. 24. 


Exercise of option to buy stock held 
taxable. In 1934, taxpayer’s employer 
gave him an option to buy 75,000 shares 
of stock in another corporation at 10c per 
share, the then market value, as compen- 
sation for services rendered. In 1938, tax- 
payer bought 34,000 shares having a 
market value of $85,000, and in 1939 
12,000 shares with a value of $72,000. 
HELD: Excess of value of stock over op- 
tion purchase price is taxable as compen- 
sation in the years in which the options 
were exercised. It is immaterial that 
value at time option was given was the 
same as option price. Comm. v. Smith, 
Sup. Ct., No. 371, Feb. 26. 


Expenses of inherited property deduc- 
tible. Taxpayers inherited country resi- 
dence which they never occupied. Prop- 
erty was not offered for rent but was put 
up for sale immediately after acquired. 
Taxpayers claimed deductions for main- 
tenance, repairs and _ depreciation. 
HELD: From time they received prop- 
erty, taxpayers held it for investment; 
hence, the above items were deductible 
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as non-trade or non-business expenses 
within Sec. 23(a) (2), LR.C. Anna C. 
Newberry, T. C. Memo, Feb. 27. 

Trust-partnership income taxable to 
grantors. Taxpayers, husband and wife, 
owned equal shares in a partnership oper- 
ating two businesses. They had two 
daughters of school age. The husband 
transferred in trust for one daughter a 
one-half interest in each of the business- 
es, naming his wife and a friend as trus- 
tees. Simultaneously, the wife made 
similar transfer in trust for the other 
daughter, naming the husband and the 
same friend as trustees. Trustees then 
entered partnership agreements to con- 
tinue the businesses. HELD: Income 
from both partnerships was taxable to 
the husband and the wife. They retained 
control over principal and income through 
the trusts and partnership agreements, 
under doctrine of Clifford case. Hash v. 
Comm., 4 T. C. No. 107, Feb. 28. 


Revenue Bureau Rulings and Tax News 


Date of partnership termination. The 
presumptive date of death of a member 


in the armed forces who is reported miss-. 


ing in action is the date twelve months 
from the date he is reported missing. 
Where such an individual was a member 
of a partnership, the partnership termin- 
ates as of the later date. (Letter Ruling 
of March 6, 1945.) 

I.T. 3711. This ruling, which is in ac- 
cord with the decision of Fackler v. 
Comm., 133 Fed. (2d) 509, is of para- 
mount importance to individual taxpay- 
ers who have disposed or will dispose of 
income producing real property. Loss on 
the sale of realty held for more than six 
months is deductible in full. On the other 
hand, gains realized from the sale of real 
property held for more than six months 
will be taxable as capital gains, i.e. only 
50% of gain will be reportable. 

T.D. 5443. Amends Regs. 111 to con- 
form to tax convention and protocol be- 
tween the United States and France, ef- 
fective Jan. 1, 1945, providing for avoid- 
ance of double taxation of income, ex- 
change of tax information and related 
matters. 

P.S. No. 48. Section 29.165-1(c) of 
Regs. 111, provides that, where the in- 
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formation necessary to establish that an 
employees’ trust plan meets the require- 
ments of section 165(a) has been filed by 
the employer and he so notifies the trus- 
tee, the trustee may file certain alterna- 
tive information in lieu of the informa- 
tion detailed in the first paragraph of 
that section. This alternative informa- 
tion may be filed by the trustee for years 
for which the employer has attached the 
information called for by section 29.23 
(p)-2 to his tax return in connection 
with a claim for deduction under section 
23(p), and for any year for which the 
employer has filed such information sep- 
arately in connection with a request for 
advance ruling on qualification of the 
plan. The trustee should forward the in- 
formation to the Commissioner of In- 
ternal Revenue, Washington, D. C. The 
information should be filed on or before 
the last day a return would be required 
to be filed if the trust were taxable. A’ 
filing of complete information by the 
trustee would not relieve the employer of 
filing the information required of him. 
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HE following measures passed dur- 

ing the 1945 legislative sessions* 
have been signed by the respective gov- 
ernors: 


Arkansas 


Act. 294: Eliminates taxation of es- 
tates of less than $100,000; limits death 
tax to the amount of the actual Federal 
credit; as to non-residents’ estates, taxes 
only local real property and tangible per- 
sonal property having actual situs in 
Arkansas, and only if the state of domi- 
cile taxes similar property in estates of 
Arkansas decedents. 


Georgia 


H.B. 298: Provides that any person 
holding a general or special power of ap- 
pointment may in writing release such 
power completely or release the right to 
exercise such power except among a lim- 
ited class, or may covenant that such 
power will be exercised only among a 
limited class. Such release may be de- 
livered to anyone interested in such pow- 
er including any person in such limited 
class, or recorded in the office of the Clerk 
of the Superior Court of the county in 
which the property or a part thereof is 
located. No fiduciary holding the prop- 
erty shall be deemed to have notice of 
such release unless a copy is delivered to 
such fiduciary. No bona fide purchaser 
shall be affected by such release unless he 
has notice thereof or the release is re- 
corded in the office of the Clerk of the 
Superior Court. The Act applies also to 
releases executed prior to its passage. 


H.B. 19: Provides that a photostatic 
copy of a will may be used in lieu of the 
original in taking depositions of the sub- 
scribing witnesses. 


H.B. 281: Permits probate of will 
upon testimony of two disinterested wit- 
nesses that the signature to the will is in 
*Continued from the March issue, page 323. In 
the lead to the latter report, the year 1944 should 
have read 1945. 
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RECENT STATE LEGISLATION 
AFFECTING FIDUCIARIES 


the handwriting of the person whose will 
it purports to be, where the will cannot 
otherwise be proven because one or more 
of the subscribing witnesses is incapable 
of testifying due to service in the armed 
forces or merchant marine. 


S.B. 70: Provides procedure for dis- 
pensing with administration of an inte- 
state estate where there are no debts and 
the heirs agree upon a division of the es- 
tate among themselves. 


Indiana 


Ch. 216: Enacts common law rule 


against perpetuities. 


Ch. 258: Permits renunciation of pow- 
er of appointment in whole or in part; 
permits exercise of power one or more 
times and in whole or in part. 


S.B. 214: Brings individual fiduciar- 
ies under the provisions of Financia] In- 
stitutions Act relating to permissible in- 
vestments, so that individual fiduciaries 
are restricted to same classes of invest- 
ment as were banks and trust companies. 


S.B. 213: Provides that no bank or 
trust company, either state or national, 
shall be required to file a bond arising 
from its position as a fiduciary unless by 
court order secured after notice and a 
hearing. 


S.B. 70: Provides for the transfer of 
a minor’s interest in real or personal 
property, without sale thereof to pay the 
debts of the decedent, where a written 
contract for the sale or distribution of 
the property was entered into by the 
decedent and the obligation was not fully 
carried out. 


S.B. 5: Provides that where no ade- 
quate power of attorney exists the Pro- 
bate Court, upon a verified petition set- 
ting forth the facts, may appoint a con- 
servator to take charge and manage the 
property of a person serving in the armed 
forces of the United States who has been 
reported or listed as missing, interned or 
captured. 
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H.B. 3: Makes provision for the con- 
tinuation of a power of attorney of mem- 
bers of the armed forces until the agent 
has actual knowledge of the death of the 
principal. 


S.B. 87: Provides for exemption of 


the first $25,000 of the estate of a dece- 
dent who was a member of the armed 
forces of the United States in World 
War II, and who dies while a member, or 
dies as a result of injury received or dis- 
ease contracted in such service within 
one year after termination of war. 


Maine 


H.P. 183: Adopts model prudent man 
statute for investment of funds held as 
fiduciary. 


Maryland 


Ch. 252: Permits establishment of 
common trust funds. Statute is rather 
detailed, but there is no limit placed on 
the amount which any one trust may in- 
vest in the fund. 


Ch. 251: Provides that no State in- 
come tax shall be levied on income of 
common trust funds, but that such in- 
come snall be assessable to the individual 
participating accounts or the _ benefici- 
aries thereof. 


S.B. 377: Authorizes corporate fidu- 
ciaries (or co-fiduciaries one of which is 
a corporate fiduciary) to register securi- 
ties in the name of a nominee, provided 
that, if the securities are assets of an es- 
tate or fund subject to court jurisdiction, 
the fiduciary must first obtain an order 
from the court permitting such registra- 
tion. (Awaiting Governor’s signature.) 


Massachusetts 


New law adds section to common 
trust fund enabling act to define, as read- 
ily marketable, obligations of the United 
States, which by their terms are redeem- 
able by the United States, including Ser- 
ies G Savings Bonds. (This amendment 
was considered necessary because the 
Massachusetts statute requires 100% 
ready marketability for admission of a 
participation in a common trust fund, 
and G Bonds are not “readily market- 
able.’’) 


Nebraska 


L.B. 29: Provides for administration 
of estates of absentees after seven years, 
and for appointment of a conservator in 
the interim. 


New York 


Ch. 112: Extends privilege of out-of- 
state (but not out-of-country) trust insti- 
tutions to acting in New York as guard- 
ian, administrator, trustee under inter 
vivos trust, or by court appointment, in 
addition to previously permitted capaci- 
ties of executor and testamentary trustee, 
provided the state of incorporation grants 
like privileges to New York institutions, 
and provided further that the foreign 
institution files with the Superintendent 
of Banks an instrument appointing him 
its attorney upon whom process in any 
matter affecting the estate or trust may 
be served, and files with him a certified’ 
copy of its charter. 
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Ch. 209: Grants resident taxpayers 
proportionate credit against income tax 
payable on income derived from other 
states which is subject to tax in such 
other state, unless such state allows a 
similar credit and unless the credit oper- 
ates to reduce the tax to an amount less 
than would have been payable if the out- 
of-state income had been excluded in 
computing net income and capital gain. 

Ch. 218: Permits access to safe de- 
posit box by any one or more of the per- 
sons acting as executors or administra- 
tors; and by any one or more of the per- 
sons acting as trustees or guardians or 
as a committee when authorized in writ- 
ing signed by the other person or all 
other persons acting as trustee, guardian 
or committee. 

Oregon 

H.B. 358: Conforms state income tax 
law to Federal provision regarding basis 
of reporting decedent’s income for the 
year in which he died. 
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FEDERAL TAXES ON ESTATES, 
TRUSTS and GIFTS, 1944-1945 


ROBERT H. MONTGOMERY. The Ronald Press, 
New York. 856 pp. $7.50. 


This hardy perennial has made its most 
welcome appearance. Having reviewed Col. 
Montgomery’s annual editions for a number 
of years, we find it difficult to rephrase the 
encomiums which this work deserves. For 
the attorney, trust officer, life insurance un- 
derwriter, accountant and professional es- 
tate planner, it is perhaps the most practical 
book on fiduciary taxation which can be 
found. Supplemented by current services 
keeping one up to date in this extremely 
fluid field, it is an indispensable tool in tax 
planning and tax research. 

The opening chapter—‘Planning the Dis- 
tribution of an Estate’”—sets the tone for 
an emphasis on draftsmanship to avoid tax 
pitfalls, that is somewhat more pointed 
than in previous editions—which is all to the 
good. The separate chapters on the income, 
estate and gift taxes offer a comprehensive 
coverage of the pertinent law, regulations 
decisions. (We have yet to be disappointed 
in finding the answer or the lead to it in 
Montgomery.) 

One note on the physical appearance of 
the book. For the first time (in our recol- 
lection, at least) the cover is not blue— 
perhaps the contents provide enough of that 
color. But we rather like the attractive 
brown of the binding which holds within it 
so much helpful information. 


Suggestions for Drafting 


A most constructive undertaking has just 
been completed by the Committee on 
Bank and Bar Relations of the Connecticut 
Bar and Bankers Associations. It has pub- 
lished a pamphlet containing “Suggestions 
to Lawyers to assist in meeting current 
problems in the Preparation of Wills.” 

Under the heading of Taxation attention 
is called to powers of appointment and their 
release, sufficiency of life insurance, jointly 
owned property and inter vivos trusts. Then 
there is discussion of more than a dozen 
powers which it is desirable to grant exe- 
cutors and trustees. 

William B. Dana, vice president and trust 
officer of the Hartford National Bank and 
Trust Company, is chairman, and William 
W. Gager, Esq., is vice chairman of the 
Committee, which was organized in 1943. 
Copies of the pamphlet may be obtained 
from Mr. Dana. 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
KENTUCKY: Squire R. Ogden—Ogden, Galphin, Tarrant -& Street, Louisville 
MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 
ONTARIO: L. G. Goodenough—Leonard, Logan, Goodenough & Higginbottom, Toront« 


The complete roster of editors appears in July and January. 





Accounting -- Court — Reopening of 
Trustee's Earlier Accounts on Filing of 
Later Accounts — Effect of Exculpa- 
tory Clause 


Massachusetts—-Supreme Judicial Court 


N. E. Trust Co. v. Paine, 1945 A. S. 123. 


Six accounts of the trustee had been al- 
lowed at different times prior to 1911, but 
none of them had been adjudicated. The 
first question was whether or not the repeal 
by St. 1938, c. 154, of G. L. 206, §19, under 
which prior accounts which had not been 
adjudicated were automatically reopened on 
the filing of later accounts, prevented the 
automatic reopening of the first six ac- 
counts. 


HELD: It did not. Since at the time 
these accounts were allowed they were sub- 
ject to automatic reopening on the filing 
of a later account, the repeal of §19 did not 
affect this characteristic. The finality of 
decrees allowing accounts under St. 1938, 
c. 154, applies only to decrees entered after 
it took effect. 


The second question dealt with the ef- 
fect of an exculpatory clause: “I further 
direct that my said trustee shall not be 
responsible for involuntary losses, or to 
make good any portion of the estate save 
what shall be lost by its own wilful de- 
fault.” The court took the position that 
exculpatory provisions inserted in a trust 
instrument without abuse by the trustee of 


confidential relations are generally held ef- 
fective except as to breaches of trust com- 
mitted in bad faith or intentionally or with 
reckless indifference to the interest of the 
beneficiary. Here the trustee was not guil- 
ty of bad faith or reckless indifference in 
the retention of certain investments and in 
delegation of investment discretion to its 
actuary and later its president or trust 
officer. 
———0 


Corporate Trusts — Necessity of Com- 
pliance with Local Law Before Trans- 
ferring Shares of Stock 


Ontario—-Court of Appeal 


Re Hatch and Fanny Farmer Candy Shops, Inc., 
(1944) O. R. 586. 


An owner of shares of a company incor- 
porated and carrying on business in the 
State of New York died domiciled in On- 
tario. The share certificate, which on his 
death was found in Ontario, stated on its 
face that it was transferable either in New 
York City or in Toronto. The Toronto trans- 
fer agent refused to transfer the shares 
without tender by the executor of a U.S.A. 
federal tax waiver as evidence that no U.S. 
federal tax was payable in respect of the 
transmission. 


Section 10 of the Stock Corporation Law 
of New York provides: 


“Every stock corporation shall keep at its office 
- a book to be known as the stock book, con- 








taining the names of all persons who are stock- 
holders of the corporation ... If any such corpo- 
ration has in this State a transfer agent, such 
stock book may be deposited in the office of such 
agent ... No transfer of stock shall be valid as 
against the corporation, its stockholders and cred- 
itors for any purpose except to render the trans- 
feree liable for the debts of the corporation to ex- 
tent provided for in this chapter until it shall have 
been entered in such book as required by this sec- 


tion by an entry showing from and to whom 
transferred.” 
HELD: In view of the New York statu- 


tory requirements governing transfers of 
stock, the co-transfer agent in Ontario could 
not be directed, by mandamus, to complete 
the transfer. Robertson, C.J.O., said: 


“A transfer .. is not valid as against the 
corporation, its stockholders and creditors, for any 
purpose, except to render the transferee liable for 
the debts of the corporation to the extent provided 
for, until it shall have been entered in a book that 
the corporation must keep at its office, or if it has, 
in the State of New York, a transfer agent, such 
stock book may be deposited in the office of such 
agent, or may be kept in the office of the corpora- 


Tse « 
“The transfer agent in Toronto cannot transfer 


the shares in question, in the sense of doing what 
is necessary to make fully effective the transfer 
that the applicant has endorsed on the share cer- 
tificate. Neither can the registrar at Toronto 
properly register the transfer. Something must 
first be done in the State of New York that this 
Court has not been asked to order to be done, and 
that I think this Court plainly has no jurisdiction 
to order to be done.”’ 


0— 


Distribution — Construction of Provision 
for Payment of Principal 


New York—Surrogate’s Court, N. Y. Co. 
Matter of Bullock, N. Y. L. J., March 3, 1945, p. 
829. 


Income of a testamentary trust was pay- 
able to the testator’s widow with the pro- 
viso that “should she at any time in her 
sole and absolute discretion deem any ad- 
vancement out of the principal . . . neces- 
sary for her support, such advancement 
shall be made upon her request without any 
question.” The testator’s sons were. remain- 
dermen. The widow and a friend of the 
testator were named trustees. The trustee 
other than the widow reported a request of 
the widow for $1,000 of principal and peti- 
tioned for a construction of the quoted text, 
particuluarly as to the words “necessary for 
her support.” 

HELD: The testator intended that the 
widow should have proper support, that she 
should not be limited to bare necessities, 
that she did not have to consume her own 
capital before receiving principal of the 
trust, but the testator did not mean that 
she should receive principal without need. 
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“Necessary for support” are words of lim- 
itation and denote an expectation that the 
fund would to some extent pass to the re- 
maindermen. The instant demand for $1,000 
was not unreasonable. The petitioning 
trustee would be justified, upon receiving 
a written representation from the widow as 
to her need of capital, in permitting with- 
drawals of capital without further inquiry, 
unless in fact he knew that a fraud on the 
fund was in‘process; the tenor of the in- 
stant demand assured the court that the 
widow would not disregard her fiduciary 
duty as a co-trustee. 
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Distribution — Effect of Corporate By- 
Law on Testamentary Disposition of 


Stock 


United States Court of Appeals 
District of Columbia 


Stern v. Stern, decided Jan. 29, 1945. 


This case involved the question of whether 
the following corporate by-law operated to 
prevent a stockholder from disposing of his 
stock by will: “The stock of this company 
shall be deemed personal property and shall 
only be transferred in the following man- 
ner, and not otherwise, that is to say, it 
shall first be offered to the corporation, and 
in the event the corporation shall not within 
five days from the date of said offer agree 
to purchase the same, then it shall be of- 
fered to the stockholders of the corporation, 
and if none of said stockholders agree to 
purchase the same within five days from 
the date of said offer, the holder of said 
stock is then privileged to sell the same. 
The purchaser or purchasers of said stock 
sold as aforesaid shall likewise be bound 
by this condition and shall be required to 
comply with the same before the stock may 
be transferred and assigned upon the books 
of this company.” 


HELD: The above-quoted by-law did not 
prevent a stockholder from disposing of his 
stock by will. The requirement that stock 
shall first be offered to the corporation and 
then to the stockholders before it is trans- 
ferred obviously means that the stockholder 
must make these offers before he voluntarily 
transfers his stock, not that he must make 
them before he dies. The by-law does not 
apply to the situation which arises when, 
because of a stockholder’s death, transmis- 
sion or devolution of his shares is inevitable. 

The court did not consider whether, in its 
intended application to a voluntary trans- 
fer, the by-law is sufficiently definite for 
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enforcement and is valid; cf. Uniform 
Stock Transfer Act, made applicable in the 
District of Columbia by Act of Congress of 
Dec. 23, 1944, c. 729, Sec. 15. 
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Distribution — Forfeiture Clause — Ef 
fect of Asserting Right to Property 
Belonging to Estate 


California—District Court of Appeal 
Estate of Howard, 68 A. C. A. 9. 


Howard, a legatee under his wife’s will, 
which contained a forfeiture clause, assert- 
ed in quiet title suit brought against him 
by the estate, a claim to undivided one-half 
interest in certain properties of estate. 
Judgment in that suit went for the executors 
and thereafter present proceeding to deter- 
mine heirship was instituted, as a result of 
which it was declared that husband had 
forfeited his interest in the estate. 

HELD: Affirmed. Assertion of ownership 
to estate property was sufficient to invoke 
forfeiture clause. 

NOTE: It is submitted that this decision 
is erroneous. Forfeiture clause was quite 
sweeping, but the purpose of such clauses 
is to prevent assertion of claims to take 
decedent’s property except under the will. 
In order to determine whether a claim is so 
asserted it is necessary to determine 
whether the property is the decedent’s. It 
would seem, therefore, that a proceeding to 
obtain an adjudication regarding that mat- 
ter should not be held to be a contest within 
meaning of forfeiture clause. It is believed 
the decision is contrary to principle exempli- 
fied by Estate of Harrison, 22 Cal. App. 2d 
28, 70 P. 2d 522; Estate of Kline, 138 Cal. 
App. 514, 32 P. 2d 677; Estate of Brisacher, 
27 Cal. App. 2d 327, 80 P. 2d 1033. 
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Distribution —— Savings Bank Trusts as 
Fraud on Spouse's Rights 


Maryland—Court of Appeals 
Mushaw v. Mushaw, 39 A. (2nd) 465. 


One week before his death the husband 
transferred all of the money which he had 
in bank in his own name to four accounts, 
one for each of his four children, retaining 
full control of each account during his life. 
The registration of each of the accounts was 
“Husband and Child in Trust for Husband 
and Child, Subject only to the Order of 
Husband upon the Death of Either to Belong 
to and be Subject to Order of Survivor.” 
Upon his death, the widow filed a bill in 
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equity against the executors of her hus- 
band’s estate and the four children for the 
purpose of having the four bank accounts 
declared to be a part of the husband’s es- 
tate. 

HELD: Transfers were a fraud upon the 
marital rights of the wife and were there- 
fore void. The funds in each of the four 
accounts became a part of husband’s estate. 
Where a husband immediately before his 
death attempts to transfer his property for 
the benefit of his children, excluding his 
wife from any beneficial interest therein, 
retaining complete control of the accounts 
during his lifetime, and giving the children 
no right to draw any part thereof until 
after his death, the transfers were color- 
able and resulted in a fraud upon the mar- 
ital rights of the wife in the husband’s 
property. 
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Distribution — Second Wife's Dower 
Rights Superior to First's Contract , 
Rights 


Kentucky 
Wides v. Wides’ Executor, 299 Ky. 103. 


The testator was divorced from his first 
wife. In the judgment of the divorce there 
was incorporated an agreement between the 
testator and his first wife that should the 
testator die first the first wife should share 
equally in his estate with each of their chil- 
dren, and that the testator would make a 
will containing such provision. Further, 
the judgment in the divorce proceedings ex- 
pressly directed the testator to make such 
a will. 

After testator remarried, he died, leaving 
a will, in which he left the remainder of 
his estate to his former wife and their 
children, share and share alike. The second 
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wife renounced the will and elected to take 
her statutory distributable share. In this 
action to settle the estate the first wife and 
children contended that the second wife 
should have no interest in the estate. 

HELD: Since the claim of the first wife 
and children was essentially one for the 
specific performance of a contract, equity 
would not decree such performance, for to 
do so would not only create undue hardship, 
but would be contrary to the public policy 
of the State. Dower rights of a widow who 
had no notice of the contract should not be 
regarded in equity as an obligation of less 
degree. She is entitled to her dower and 
distributable share. 

—_—_——0o 


Distribution — Savings Bonds Regis- 
tered in Beneficiary Form Not Part of 
Estate 


Maine—Supreme Judicial Court 
Harvey v. Rackliffe, decided Feb. 21, 1945. 


After a comprehensive review of the de- 
cisions on the point in other States, the 


Court 

HELD: Proceeds of United States War 
Bonds, registered in the name of A, payable 
on death to B, belong to B on the death of 
A, and not to the latter’s estate. The Court 
held not controlling the case of Garland, 
126 Me. 84, in which it was held that a bank 
deposit payable to either of two persons or 
the survivor, which represented money of 
the deceased over which he reserved a right 
of control during his lifetime, was the prop- 
erty of his estate after his death, because 
to hold otherwise would be to sustain a gift 
intended to take effect after death in viola- 
tion of the Statute of Wills. This rule has 
no application because of the supremacy of 
the Federal law which permits the registra- 
tion of bonds in beneficiary form. 


0: 


Distribution — Vested Estate Subject to 
Divestment Upon Failure of Issue 


New Jersey—Court of Chancery 
Fidelity Union Trust Co. v. Halsey, 136 Equity 


119. 

Decedent’s will contained provision for a 
life estate to his daughter in a certain por- 
tion of his residuary estate. The remainder 
was to devolve to her issue, with the further 
provision that “in case of the death of my 
said daughter leaving no issue her surviv- 
ing, after payment of the said sum of 
$20,000 to her said husband, to pay and 
transfer the said fund to my said sons, 
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William A. Halsey and George E. Halsey in 
equal shares, to their respective heirs for- 
ever.” 

The decedent’s daughter survived both 
her husband and her brothers. She died 
without leaving issue. The executors of the 
two sons contended that their interest was 
vested upon the death of their father. On 
behalf of the daughter’s estate, it was ar- 
gued that the disposition of the remainder 
to her two brothers was contingent upon 
their surviving her. Finally, the heirs of 
the two sons insisted that, substitutionarily, 
they became entitled to the gift upon the 
two sons predeceasing their sister. 

HELD: Without their appearing an in- 
tention in a will to the contrary, “a 
bequest or devise is made to A. for life, 
remainder to his issue, but if A. should die 
without issue surviving, then to B., operates 
to give B. an estate in remainder which 
vests at testator’s death subject to divest- 
ment in the event A. is survived by issue.” 

It is directed that the fund be equally 
divided between the estates of the two sons. 
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Individual and Corporate Fiduciary — 
Beneficiaries’ Preference for Trust 


Company Effectuated by Court 


Ontario—Supreme Court 
Re Jahnke, (1945) O. W. N. 166. 


This was a motion by next of kin for 
appointment of a committee of the incom- 
petent’s estate, the former committee hav- 
ing died. The applicants asked for the ap- 
pointment of a trust company. The Public 
Trustee opposed the application on the fol- 
lowing grounds, among others: the estate is 
liquid and the administration simple; the 
sister’s estate is already in his hands and it 
would be convenient for him to manage them 
both. 

HELD: If the application had been made 
by the Public Trustee in the first instance, 
such application would have been difficult 
to resist in view of the simplicity of the 
estate. However, the following consider- 
ations impelled his Lordship to appoint 
the trust company: 

“(1) It is the wish of all competent next 

of kin, and they have persisted in 
their demands after knowing that the 
Public Trustee was willing to take 
over. 
The Canada Trust Company is familiar 
with the woman’s affairs and has still 
a little to do under the estate of her 
late father, in which the incompetent 
still has a small interest. 
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(3) The Court would have control and 
supervision of the estate. 

(4) The trust company being in London, 
near the incompetent, it can more 
readily attend to matters locally and 
also keep the relatives satisfied. 

So far as expense is concerned, there 
would be little difference, as either 
would be entitled to compensation. 

In view of the tremendous business 
now handled by the Public Trustee, it 
would be a pity to burden his office 
with another estate when all the com- 
petent relatives want somebody else 
to manage it. 

“Without in any way reflecting on either 
the personnel or the management of the 
Public Trustee’s office (which is at the max- 
imum of efficiency) I would think that in 
the ordinary estate a trust company would 
be better.” 
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Jurisdiction—Right of Alien Property 
Custodian to Maintain Action for Pos- 
session of Estate Funds 


U. S. Circuit Court of Appeals—Ninth Circuit 
Allen v. Markham, Jan. 24, 1945. 


Action for declaratory relief brought in 
federal court by Alien Property Custodian 
to obtain order requiring executor to pay 
entire net estate to plaintiff on the allow- 
ance of executor’s final account, the ground 
for relief being that the devisees and leg- 
atees were alien enemies, residents of Ger- 
many. Judgment for plaintiff reversed, and 
case dismissed. 

HELD: State probate court, being in 
possession of the property and being in 
process of determining rights of heirs, has 
exclusive jurisdiction. Custodian should 
present his claims to the probate court. 
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Living Trusts — Legality of Transfer In- 
tended to Deprive Wife of Distributive 
Share in Estate 


Massachusetts—Supreme Judicial Court 
Kerwin v. Donaghy, 1945 A.S. 141. 


W, widow of X, brought an equity suit 
against X’s daughter by a prior wife, G, 
and his executors to recover securities and 
bank deposits held by G, but which W claim- 
ed belonged to the estate. Prior to making 
his will X carried his property in the names 
of his children, to cut down his income 
taxes, but it was to be turned back at his 
request. After executing the will he car- 
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ried most of his property in G’s name. She 
kept it in a safe deposit box in her name, 
to which he had access. Some of the certifi- 
cates in her name were endorsed in blank. 
He was friendly with his wife and his other 
children. 

In 1936, as a result of a temporary dis- 
agreement with his wife, he set up two 
trusts, one dealing with securities and one 
with bank deposits. He told the attorney 
that he wanted to make sure that G would 
own the property that stood in her name. 
The terms of the trusts were that G should 
be trustee, the income be paid to X during 
his life, and on his death G should hold the 
principal as her own. X reserved the right 
to “alter, amend or revoke” the trusts. The 
trusts covered practically all of X’s estate 
except a small amount that he transferred 
to W. The probate court made a decree 
ordering G to deliver the trust property to 
the executors. 

HELD: Decree reversed. The trusts 
were not collusive nor for the purpose of | 
cheating the wife. The power to revoke did 
not render the trusts void as being testa- 
mentary. Extrinsic evidence could not be 
admitted to show that the agreements meant 
other than they provided. Likewise there 
was nothing illegal in the fact that the 
trusts were intended as a means of depriv- 
ing the wife of her distributive share in the 
estate. Any limitation that such a trans- 
action must not be colorable means that it 
must be a legally binding transfer and not 
testamentary. 

NOTE: The complexity of this case tends 
to obscure what is probably the most im- 
portant part of the decision, namely, that 
the trusts were not illegal because their 
purpose was to cut out the wife. The opin- 
ion contains a valuable discussion of - the 
law on this point. 
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Perpetuities — Gift Over if Decedent's 
Brother Was Not Found Within “One 
Year”’ 


New York—Surrogate’s Court, Nassau Co. 
Matter of Sykes, N.Y.L.J., March 2, 1945. 


The will gave annuities to each of four 
persons who survived the testator, and di- 
rected that “upon the death” of each such 
annuitant the principal be paid to a charity. 
One of the annuitants was a brother of the 
testator who had disappeared before the 
making of the Will; and it was provided 
that if within one year after the testator’s 
death he did not file a notice of appearance 
in the court in which the Will was probated, 
it should be conclusively presumed that he 
did not survive the testator. The brother 
failed to appear within the year. It was 
contended that “upon the death” of a bene- 
ficiary contemplates death before as well 
as after the testator’s death, so that the 
principal of the annuity for the brother 
should be set up and pass immediately to 
the charity. 

HELD: Since the brother was not deem- 
ed to survive the testator no annuity was 
provided for him and nothing passed to the 
charity. But there was no discussion as to 
whether the limitations resulting in uncer- 
tainty as to the disposition of the fund for 
the brother during the period of one year 
violated the New York rule against per- 
petuities within the ruling of Matter of Roe 
281 N. Y. 549, discussed -in 49 Yale Law 
Journal 1112. 

[The instant decision was largely devoted 
to questions as to the burden of death taxes 
under D. E. L. $124 and the method of 
abating gifts to meet the requirements of 
D, E. L. §17 which prohibits gifts of more 
than one-half of the testator’s estate to 
charity. ] 

——————_9—___ 


Powers — Limitations —- Reserved Pow- 
er to Direct Transfer of Principal to 
Trusts for Settlor’s Children Does Not 
Give Them Interests Preventing Re- 
vocation by Settlor 


New York—Supreme Court, N. Y. Co. Sp. T. III 


Sack v. Chemical Bank & N.Y.L.J., 
March 6, 1945, p. 862. 


Trust Co., 


The trust indenture provided for payment 
of income to the settlor for 20 years, where- 
upon the principal was to be paid to him; 
and if he died prior thereto the principal 
was to be paid to his executor or the ad- 
ministrator. of his estate. The settlor re- 
served the right to demand the payment to 
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him of principal not exceeding $25,000. The 
indenture contained a full declaration that 
the settlor recognized that he was to have 
no power to amend or revoke any of the 
provisions, and that he reserved only the 
right to direct that all or parts of the 
principal be transferred to trusts to be 
established for the benefit of his infant 
son or after-born children. 


The settlor sought to revoke the trust 
partially in respect of about $250,000; and 
if partial revocation were not permissible 
he sought total revocation. The trustee 
contended that even if the consents of the 
settlor’s children were unnecessary it was 
essential to its protection that they be 
joined as parties to the action. The inden- 
ture was governed by the law of Hawaii. 
The court found that there was no differ- 
ence between the laws of Hawaii and New 
York on the points involved and 


HELD: The declaration against irre- 
vocability was immaterial if all interested 
parties consented. The directions for the 
passage of the principal through the set- 
tlor’s Will or through his administrator 
evidenced an intention to reserve a reversion 
and not to create a remainder. The rights 
of the settlor’s children to have new trusts 
created for them amounted to expectancies 
at most; therefore it was not essential to 
the protection of the trustee to have the 
settlor’s infant son and possible after-born 
children brought in as parties. The settlor 
is not limited to a total revocation but may 
make partial revocations. 


O——_—_ 


Taxation — Estate & Inheritance — 
Gift Held in Contemplation of Death 


Massachusetts—Supreme Judicial Court 
O’Donnell v. Comm’r., 1945 A. S. 257. 


X owned 498 out of 500 shares of stock 
in a business, A and B owning the other 
two shares. X transferred his shares to A 
and B in trust to pay the net income to 
J. On written request of J after 10 years 
they were to transfer the principal to him, 
and in their discretion they might do it at 
any time. If J made no request within 12 
years A and B were to transfer the prin- 
cipal to themselves free of all trust. X 
stayed on as manager. X died a few weeks 
after executing the trust. The Commis- 
sioner levied a tax on the interests of A 
and B and J as donees of a gift in con- 
templation of death. The probate judge 
ruled that it was not in contemplation of 
death. The Commissioner appealed. 
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HELD: The fact that the donor died only 
a few weeks after the transfer raised a 
prima facie presumption that it was in con- 
templation of death. X was sixty-six years 
old, and except for some illness five years 
before, from which he had recovered, he 
was in good health and had been for the past 
year. He was planning his usual vacation 
and dined with friends the night before his 
death. He died of arteriosclerosis of the 
heart, coronary occlusion. The trust re- 
cited that it was for the purpose of keeping 
the business in the hands of blood relatives 
of X’s father, the founder of the business. 
A and B were brother and sister of X, and 
J was the son of a deceased brother. X had 
been talking about the transfer for about 
10 years. X’s wife also “kept nagging” 
at him to do it. He did not want it to come 
into his wife’s hands because she was not 
a blood relative. He was insistent on con- 
tinuing to manage it. 

The fact that the donor is in good health 
at the time of transfer is an important but 
not decisive factor, nor is the age of the 
donor decisive. The court felt that con- 
sidering all the evidence, while there was 
no consciousness of imminent death, the 
donor was arranging his affairs so that his 
wife would not acquire any interest in the 
business on his death, and he intended with 
the acquiescence of A, B and J to keep 
practical control during his life. The fact 
that the transfer was of less than half his 
estate was an element on the other side. 
Nevertheless the court felt that the donor 
was predominantly actuated by motives 
springing from a contemplation of death, 
and that the tax was properly imposed. 


——_——0 


Taxation — Estate & Inheritance —- Non- 
Liability of Local Shares Owned by 
Non-Resident Decedent 


Ontario—Court of Appeal 


The King v. Globe Indemnity Company; Maxwell 
v. The King; In re Aberdein; (1945) O.W.N. 172, 
177, 27%. 


These cases involved Ontario Succession 
Duties on shares of Ontario companies 
where the shares were owned by persons 
dying domiciled in the United States and 
were transferable in a State other than the 
State in which the owner was domiciled. In 
each case the stock certificates were not 
endorsed in blank or otherwise and were 
physically located in the State in which the 
owner lived. 

The three cases were tried together and 
in each it was held that the shares in ques- 
tion were not property situate in Ontario 
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under Section 9 (a) of the Succession Duty 
Act of Ontario, R.S.O. 1937, Cap. 26, or 
Section 5 (a) of the Act of 1930, and that 
the transmissions thereof were not subject 
to Ontario Succession Duties. The Treas- 
urer of Ontario appealed. 

HELD: Appeal dismissed. 

In the Aberdein case there were assets 
which were subject to the payment of suc- 
cession duty in Ontario. The lower court 
held that the full amount of expenses in 
connection with the funeral of the deceased, 
administration of the estate, including U. S. 
Federal estate taxes, the remuneration of 
the co-executor, and the legal expenses of 
the U. S. attorneys for the executors, was 
properly deductible according to the law of 
the State in which the deceased was dom- 
iciled at the time of his death, and that such 
law governs. On this point, the appeal was 
allowed, on the ground that deductions in 
ascertaining the amount of Ontario Duty 
are governed by the Ontario Succession 
Duty Act. 

—_—_———0 


Taxation — Estate & Inheritance — No 
Deduction for Value of Contingent 
Life Estate After Settlor’s Death 


New York—Court of Appeals 


Matter of Russell, decided March 8, 1945, N.Y.L.J., 
March 22, 1945, front page. 


The decedent established an inter vivos 
trust on January 3, 1928, reserving to her- 
self a life estate and providing for a life 
estate to her sister after her death. The 
sister survived the decedent. The decedent 
also had a power of appointment over the 
remainder which she exercised by her Will. 
The decedent died April 4, 1939. It was 
conceded that the value of the principal 
must be included in the gross estate for 
New York estate tax; but the taxpayer 
contended that the value of the sister’s 
life estate should be deducted. 

HELD: The legislative policy of New 
York is to conform its estate tax law to the 
provisions of the Federal estate tax law, 
and in determining the effect of the pro- 
visions of the New York law similar to 
those of the Federal law great weight 
should be given to the construction of the 
corresponding provisions adopted in the 
Federal courts. Therefore, following the 
rulings of the U. S. Supreme Court in 
Fidelity-Philadelphia Trust Co. v. Rothen- 
sies and Comm, v. Estate of Field (both 
decided Feb. 5, 1945) the value of the sis- 
ter’s life estate should not be deducted but 
must be included in the gross estate for 
purposes of New York estate tax. 
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Taxation — Estate & Inheritance — 
Stock Valuation Fixed at Sales Price 


New Jersey—Supreme Court 
In re Grell, Executor v. Kelly, 132 N. J. Law 450. 


Decedent died seized of certain stock in 
a construction company. The stock was re- 
ported at the value of $150 per share for 
inheritance tax purposes, but an increased 
value of $175 was assented to. The State 
Tax Department, contending that there 
should be attached to the item of “good 
will,” a value of $230,426.20, fixed the book 
value of each share at $442.59, assessing the 
tax on this basis. 

After repeated effort the executor was 
able to dispose of the stock at the end of 
nine months, at which time the sales price 
procured was $175 per share. 


HELD: R-.S. 54:34-5 requires that “taxes 
imposed *** shall be computed upon the 
clear market value of the property trans- 
ferred.” The decedent’s executor sought 
the highest price obtainable for the stock. 
He succeeded in getting $175 per share. 
While the stock may have been worth more 
in the decedent’s lifetime, what is being 
appraised is the value of the stock at the 
decedent’s death. In light of all the facts, 
the stock should be valued at its sales price 
of $175 per share. 
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Wills — Construction — Absolute Gift 
Followed by a Gift Over in Case of 
Death Intestate 


Rhode Island—Supreme Court 


Industrial Trust Company v. Pendleton, decided 


Jan. 22, 1945. 


The decedent gave all of his property to 
his wife but provided that if she “shall die 
intestate,” the property should go to the 
Industrial Trust Company in trust as fur- 
ther specified in the Will. 

HELD: The testator clearly meant by 
the quoted phrase that his wife was to 
have the property absolutely and there be- 
ing no other language in the Will which 
would negative such an intent, the gift over 
in trust in case of her death intestate is 
repugnant to the prior absolute gift and is 
a nullity. 
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Samuel J. Foosaner, our legal editor for 
New Jersey, has opened new law offices on 
the thirty-third floor of the Raymond-Com- 
merce Building, 11 Commerce Street, New- 
ark, N. J., continuing in the specialization 
of federal tax, life insurance, estate and co- 
related law. 
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Wills — Probate — Dependent Relative 
Revocation 


California—Supreme Court 
Estate of Kaufman, 25 A.C. 877. 


Kaufman made a _ will in New York 
March 18, 1940. Having removed to Cali- 
fornia, he executed a new will April 30, 
1941, expressly revoking all former wills, 
and died three days later. In both wills, 
cash bequests were identical, and the resi- 
due went to the same religious organiza- 
tion. The 1941 directed, and the 1940 will 
expressed a wish, that testator’s body be 
cremated. The 1941, not the 1940 will, 
provided that legacies were tax free. The 
1940, not the 1941 will, directed a pro- 
ration of bequests if the estate was insuffi- 
cient to pay them. The 1941 will designated 
a new executor. Under the 1940 will, the 
residuary gift was good. Under the 1941 
will it was bad under Section 41, Probate 
Code. On appeal from judgment denying 
probate to the 1940 will, judgment re- 
versed. 


HELD: (1) The two wills and surround- 
ing circumstances showed earlier will was 
revoked to give effect to later will only 
on the supposition that the latter would 
become effective. 

(2) Doctrine of dependent relative revo- 
cation applies, and both wills are admissible 
to probate. 


NOTE: Provision could have been insert- 
ed in second will that revocation of first 
will was effective only if testator lived a 
designated period. It seems testator’s at- 
tention was not drawn to this point, and 
opinion implies that knowledge of the law 
permitting this method of handling the mat- 
ter would not be imputed to him. 
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